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CLEAN CAMPAIGN ACT OF 1985 



TUESDAY, SEPTEMBER 10, 1985 

U.S. Senate, 

COMMITTEB ON COMMERCE, SCIENCE, AND TRANSPORTATION, 

Washington, DC 
The committee met, pursuEint to notice, at 9:33 a.m., in room SR- 

253, Russell Senate Office Building, Hon. John Danforth (chairman 

of the committee) presiding. 
Staff members assigned to these hearings: Dan Phythyon, staff 

counsel, and Tom Cohen, minority staff counsel. 

OPENING STATEMENT BY THE CHAIRMAN 

The Chairman. This is the first of several hearii^ on the sub- 
ject of S. 1310, the Clean Campaign Act of 1985, which was intro- 
duced some weeks ago by Senator Hollings, me, and a number of 
other Senators. 

This hearing will not focus on the Clean Campaign Act of 1985 in 
and of itself, but on the general question of what hfis happened to 
political campaigns in this country. When Senator Hollings and I 
b^an discussing the problem of political campaigns, we went 
through a long process of reviewing various alternatives as far as 
legislation is concerned. 

I don't think that either of us has the sense that this bill is in 
any way locked in concrete. One of my concerns is that when you 
put forth any suggested legislative remedy, the focus is on your bill 
itself rather than on the general problem it addresses. 

I do think this bill is a good bill. It certainly raises constitutional 
questions, and we are sensitive to that We have obtained a legetl 
opinion, which will be described later by witnesses, that states that 
there are strong constitutional arguments in favor of the bill. 

The general question for today is what has happened to the polit- 
ical process as a result of television advertisii^, particularly the 
advent of SO-second commercials, which tend to be extremely nega- 
tive, Emd as a result of the creation of ao^alled independent politi- 
cal action committees or even individual interlopers. This w£is the 
case in the Illinois campaign in 1984, where an individual came in 
with something like $1.6 million, which he was willing to spend on 
negative advertising in the last few weeks of the campaign against 
Senator Percy. 

It seems to me that SO-second commercials are corrupting the po- 
litical process and that the heavy weight accorded to interlopers 
coming in with seemingly unlimited funds in the last few weeks of 
races is throwing off any sense of balance in political campaigns. 
(1) 



Digilizcd by Google 



A candidate can be fully prepared to meet his opponent and may 
have raised tremendous funds in very small increments to do so. 
Then the candidate discovers in the last few weeks that there is a 
third party in the race, and the third party is running hundreds of 
thousands or millions of dollars worth of negative political comme^ 
cials, and there is now no practical or effective way to respond to 
them. 

Those of us in the Senate and those who have watched the 
Senate also have noticed a degree of nervousness, concern, and 
sometimes meanness of spirit which has undercut the coUe^ality 
which we like to believe exists in this body. I think petrt of the 
reason for that is negative advertising. 

The fact is that we are defensive, we are so concerned that every- 
thing we do and everything we say can be fodder for a SO-second 
commercial in the next campaign. Some of you may have noticed 
recently in almost all committees — and I think it is true in this 
committee — one of the new things happening is that when a Sena- 
tor leaves the committeeroom, his nameplate automatically is 
taken down. 

Why is that? Well, the reason is the concern that somebody is 
going to run a commercial in the next CEunpaign, just a picture of 
an empty chair with the nameplate in front of it. 

Something has gone terribly wrong with the political system. 
What we have attempted to do in this legislation is to develop some 
remedies which do not cut off speech. But open up speech, open up 
the ability to respond, the ability to defend oneself. In the case of a 
candidate making a negative attack, we try to improve the sense of 
responsibility and accountability by making it clear that the candi- 
date who makes the attack should appear with his own face, with 
his own voice. 

Right now, we require that political commercials be identified as 
political commercials, but this can be done in a matter of seconds. 
The preceding commercial was paid for by Danforth for Senate 
campaign, or whatever. That is all it takes. 

We feel, Senator Hollings and I, that if you are going to make a 
n^ative attack, you should at least have to disclose that this is in 
fact the responsibihty of the candidate making the attack. 

But again, the point of this hearing is not so much this particu- 
IfU" bill. Maybe it is a great bill; maybe it is not. But I think the 
most important thing is for us to begin public debate in this coun- 
try about what we want out of our political system and what we 
expect of our political system. 

I think we in this country should begin asking the question, is 
the present state of political campaigns what we want in America? 
Is this what we deserve from the democratic process, or has some- 
thing gone terribly wrong? With or without l^islation, I think if 
we focus on the problem, something good is going to happen. I 
think that even without legislation — and I hope we can address it 
l^islatively — but even without, public pressure will build for politi- 
cal campaigns that are of a higher quality and higher level than 
what we see today. 

Senator HoUings? 
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OPENING STATEMENT BY SENATOR HOLLINGS 

Senator Holungs. Mr. Chairman, you have covered it extremely 
well, the sense of misgiving that you and I both have. We are not 
only l^slators; we are lawyers; we are constitutionalists. We con- 
cern ourselves about the freedom of press and any restriction. And 
when you come down to what we would characterize as negative, 
the next fellow would characterize as positive. 

And it is with those mi^vings in mind that we start out on the 
particular course trying to affix the responsibility in the CEunpaign 
itself. Specifically, tf I run against Senator Danforth and I buy a 
half hour, the station is encumbered to call up Senator Deinforth 
and say, your opponent has bought a half hour and you are enti- 
tled to a half hour. 

But if I am the Citizens Committee for Disrupting Politics, I just 
buy the half hour and they don't call Senator Danforth and tell 
him anything. And all of a sudden, he is broadsided; he is not given 
necessarily equal time. It is quite obvious when someone spends a 
million six, like in Illinois, that it is more than many of us spend 
for the entire campaign. 

In addition to that, I might be a little more than candid and say, 
my thrust is not just for fairness and the higher order of the dis- 
cussion in campaigns aa a gOEil, but more particularly trying to 
harbor in the broadcast media for the public good. If I were king 
for a day, I would try to say each candidate would be given a cer- 
tain amount of time and be required to appear in the usage of their 
time. 

Specifically, in Great Britain, the time is allocated amongst the 
parties, the parties allocate it to the cemdidates, and the candidates 
do appear. I don't think we can get the British system in this bill, 
and in fact I am trying to ^d out from you, the witnesses here 
who will be appearing, how do I approximate that goal? 

I would like to start off with the premise that the public air- 
waves are just that, belonging to the public, and the least the 
media could do would be to contribute a certain amount of time in 
important campaigns, the national races, or the Presidential races, 
over a limited period of time, and therein not only would you bring 
about a bftlance as the Chairman was talking sJsout, a d^^ree of 
fairness, but a shortening of the campaigns themselves. 

And really, the campaign doesn't pick up until we start on televi- 
sion. We all know that. It is the deluge at the last minute when 
you can finally get the public's attention in October, before the No- 
vember election. 

So I thought I might just express my hopes of trying to approxi- 
mate some way of an allocation of time, not just for debates, but 
some way, if we could ever figure it out, to limit that time and etllo- 
cate it in an equed Emiount to the candidates involved with, as this 
bill provides, the candidates appearing therein. 

But you can see, with the expressions of our Chairman and 
myself, that we don't think we found a solution in this bill. We are 
using this bill as a vehicle to really bring about a solution and a 
hi^er order of caim)Eiigning in this country. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Hollings. 
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OPEXING STATEMENT BY SENATOR GORE 

Senator Gcme. Thank you very modi, Mr. Chainnan. 

I want to oonunend you and Senator BoUings lor htdding these 
heann^s. Ifedia advertising and rampaigrm has beonne the center 
of an tncreanng omtroversy, and I am intovsted in the testinKH^ 
we will bear, I am lookiag forward to listesiing carefdlly and keep- 
ing an open mind about potoitial acriutiiHis. 

I have long felt that broedcasltera sbould make availaUe a time 
fix* ai mp et ii^ views in political """paJC" free of diarge, as a cm- 
dition of their licenses. I must say in all candn- that 1 am con- 
cemed about any effort to regulate the onit«it ot free speech, and 
1 know that the authors of tb^ bill are very sensitive to those invb> 
lems as wril, and one vf the reasons for this hearing and dialog is 
to kxA at possible solutions that would not in any way ran afoul of 
the fint amoidnient. 

Finally, let me just say that I am keenly interested in the state- 
ment wfav^ I understand is to be submitted by my predecessor and 
1 urge the attention of all my arileagues, as I am sure is unneces- 
sary to urge because of Sraator Baker's long ezperienoe in these 
areas and many otiiers. And I apinedate the cbaiu^e to be here. 

Hie CHAIRMAN. Thank you, Senatn- Gore. 

SenatfH- Packwood? 

OPENING STATEMENT BY SENATOR PACKWOOD 

Senatw Packwood. Mr. Chairman, I don't think the issue is 
lAether the campaigns have become more vicious, scurrilous, slan- 
derous. Anybody wbo looks at past rgmppigTm in this country, espe- 
cially those in the 19th century, will be hard pressed to find any- 
thing currently that by a half equals the vilification and slurs of 
those campaigns. 

The all^ation about Graver Cleveland and the ill^timate child, 
and the campaign slogan of the Republicans — "Ma. fila. where's my 
Pa? Gone to the White House; ha, ha, ha!" — is something most (rf 
us have not yet had to face. And "Rum, Romanism and R^iellion" 
is hardly deragned to quiet people's fears about those who are going 
to attempt to overthrow the Government and the Constitution. 

What has happened is that broadcasting has made the message 
more imminent and the message can be put across in a mu^ 
shorter period of time, with greater difficulty for response. As is 
true wiUi so many problems that this country faces, and business 
faces especially, wiUi a very limited amount of self-restraint, the 
problem would go away. 

BroadcasteiB today, radio and television, are not required to 
accept ads offered 1^ independent campaigns, period, lliere is no 
requirement in the law; tfiere is no requirement of the Federal 
Communication Conmussion; there is no requirement of the courts 
that compels them to accept those types of ads. Not the $1.6 million 
worth o! ads tendered iigainst Senator Percy and not, apparently, 
the $1 h^ million worth of ads that will be tendered against me by 
Ri^t to Life and their allies in my primary campaign. 
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The only ada that the broadcast medium has to accept are ads of 
the candidate's committee. And if the candidate wanted to partici- 
pate, himself or herself, in scurrilous, low-level attacks and stand 
behind them himself or herself, I think the public would very 
soundly defeat that candidate. 

As far as I am concerned, I would have no limitation on what 
broadcasters can accept or not accept. I would have no limitation 
upon what they can put on the air, short of their wanting to run 
the risk of libel or slander suits. 

I think that the broadcast media is now so diverse that they 
should be totally deregulated, which is not to say that the airwaves 
are not the public's, "niey are the public's. The question is, what is 
the best use to which the public should put them? 

I would say this to my friends in the broadcast industry. I don't 
know if the bill that the Senator from Missouri and the Senator 
from South Carolina is constitutional or not. I am frankly at sea as 
to whether the court may or may not find to be constitutional 
either the statutory rules or the administrative rules of the Federal 
Communications Commission. But I know full well that there is 
sweeping this Congress— not yet this country, but this Coi^jress — a 
revulsion, a justified revulsion at the unethical, immoral, 30-second 
and 60-second commercials proffered by independent committees. 

And if the broadcast industry itself does not find a way to them- 
selves regulate or prohibit ads except from the candidates' commit- 
tees, I think Congress will try to. And when we try, if we pEiss it, 
the issue will go to court. But it never has to get to that stage if 
the broadcast media would exercise restraint. 

[The statement follows:] 

Openino Statemeixt by Senator Packwood 

I wish to thank my colleague, Senator Danforth, for conducting this hearing today 
on S, 1310, the "Clean Campaign Act of 1985." 

As Senator Danforth has stated, his bOl amends the political broadcasting section 
of the CommunicatioDs Act, to provide free air time for political ads under two cir- 
cumstances: First, if a Federal candidate refers to his or her opponent in a political 
advertisement, but does not do so personally, the broadcasting station which chooses 
to run the ad must provide free response time to the opposing candidate referred to 
in the advertisement. Secondly, if a broadcasting station airs an ad purchased by a 
political action committee or by an individual, either supporting or opposing a can- 
didate, the broadcaster must give the opposed candidate or the opponents of the sup- 
port candidate equal time for free. 

My concern with Senator Danforth's bill is that it would improperly restrict the 
content of political speech— speech that is at the core of the first amendment and 
thus deserving of the greatest constitutional protection. 

I understand Senator Danforth's concern with negative poUtical campaigning. 
Negative campaigning has always existed in American politics, however. In fact, the 
writers of our Constitution intended to protect all forms of political expression, in- 
cluding scathing, attacking commentary. 

There were only eight daily newspapers in this country when our Founders adopt- 
ed the first amendment. And those eight publications were partisan, slashing, paa- 
sionate publications. There was no balance in those publications. They were pro- 
Federalist or anti-Federalist, and indeed they were vitriolic. They attacked the in- 
cumbent politicians. But the incumbent politicians of that day recognized that free- 
dom of expression was so dear to the preservation of a free government, so necee- 
sary as an effective check against the abuses of government that they unequivocally 
declared that Congress should pass no law that abridged the freedom of the press. 

Such unequivocal freedom from governmental interference should be extended to 
the electronic media. Traditionally, the U.S. Supreme Court has afforded limited 
first amendment protection to ttaebroadcast media because of the acardty of broad- 
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cast h^quenciee. Because of this scarcity, the Federal Communicatioiu Coinmiaaini 

(FCC) has had authority to impose content controlB, such as the fairneos doctrine, on 
the broadcast media. 

The U.S. Supreme Court, however, in two carefully worded footnotea to ita FCC 7. 
league of Women Voters of California decision has indicated a wiilingnew to i*at- 
amine the validity of the scarcity rationale which underlies aU of the FCCb content 
controls, and a readiness to reinvestigate the pasatbility that the faimesB doctrine 
has a "chilling effect" on protected rights of free espresaion. On the constitutional- 
ity of the content restrictions, the court stated: "As we recognized in Red Lion . . . 
were it shown by the CommisBion that the fairness doctrine 'has the effect of reduc- 
ing rather than enhancing' speech, we would be forced to reconsider the constita- 
tional basis of our decision in that case." The Federal CommunicationB CommisBioD 
in its filing for the FCC's inquiry into the fairness doctrine has stated that the Com- 
mission no longer heUevea that the fairness doctrine serves the public interest 
Rather, the Commission has concluded, on the basis of a voluminous factual record, 
that the intrusion by Government into the content of programming actually inhibits 
the presentation of controversial issues of public importance. 

For example, several parties which filed formal comments with the FCC, includ- 
ing the Glass Packaging Institute, a trade associatbn of the Container Glass Indus- 
try, and the National Rifle Association, indicated that they have experienced diffi- 
culty in advertising on various ballot issues because broadcasting fear that theee ad- 
vertisements would require the broadcasting station to assume the financial cost of 
providiitg free response time under the fairness doctrine. Because of this fear, broad- 
casting stations either refuse to sell advertising time or purposely inflate their 
charge for advertising time to cover the anticipated cost of free response time, Tliis 
often makee the cost of adverstising unnecessarily prohibitive, 

I fear that S. 1310, "The Clean Campaign Act of 1985" would have a similar chill- 
ing effect on the airing of diverse political commentary. The Supreme Court has 
found that a major purpose of the first amendment is to protect the free discussion 
of governmental affairs — including the discussion of political candidates. The Su- 
preme Court also has made it clear that such protection extends to speech affecting 
elections, whether the content of that speech is negative or positive. Such robust, 
uninhibited discussion of public issuee is an int^ral part of our electoral procese, 
and is necessary to ensure an informed voting public. 

If a broadcaster must accept the imposition of a financial penalty for every non- 
candidate sponsored political advertisement aired, that broadcaster will be reluctant 
to air any political ads purchased by individuals or political action committees, in- 
cluding truthful, non-misleading ads that explore pertinent campaign issues. This 
would be a disservice to the voting public, which is competent to examine and evalu- 
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The Chairman. Thank you, Senator Packwood. 
Senator Gorton? 

OPENING STATEMENT BY SENATOR GORTON 

Senator Gorton. Thank you, Mr. Chairman. As Senator Pack- 
wood and others have pointed out, your proposal desilB with a very 
real problem. It deals with the problem of the way in which we will 
communicate ideas about political campa^ns to the people who 
elect us. 

You and others have recognized that these proposals are not only 
controversial, but that they certainly raise constitutional issuee. I 
a^ee most particultu-ly with my Mend, Senator Gore, when he 
says that you and everyone else here are sensitive to those consti- 
tutional issues and sensitive at the same time to the very, very real 
problem which this proposal has addressed. 
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I look forward to hearing comments on this proposal and the aug- 
gestions of other propostils to improve the level and the intelligibil- 
ity and the information CEirrying methods of commimication with 
respect to political campaigns in this country. 

I think you and Senator Hollings have a proposal that merits 
very, very careful study because it is directed at a real problem 
and there is a high d^ree of likelihood that it could be used to 
help solve that problem. 

Tlie Chairman. Thank you, Senator Gorton. 

Senator Ford? 

OPENING STATEMENT BY SENATOR FORD 

Senator Ford. Mr. Chairman, I will not make a long statement. I 
have read some history of political campaigns and I agree with 
Senator Packwood that some of the previous campaigns were fairly 
rough. But they did not have the ability of television to have it 
seen several times a day, several times a night, build that imagery 
into it. And so our times are different. 

And I compliment the chairman on his opening statement and 
the ranking member, and I will, along with others, I think, listen 
to the testimony and try as best I can to come down in a nonsensi- 
tive way as I can to make a judgment here to support this l^isla- 
tion. 

I think Senator Packwood was absolutely correct when he said 
that there is an avenue of correction. And ^ that is not done, then 
Congress in its wisdom will make some judgment. But if it is not 
right, and we attempt to amend it, it usually does not make it any 
better. But nevertheless, I think we have an opportunity, and if 
that opportunity presents itself in the proper manner and we make 
as good a judgment as we possibly can, then we have done the best 
job we know how in order to make it fair. 

I am a little bit relucttmt to move too far, since I will be one of 
those personally involved next year, as Senator Packwood will be. 
So it gives the appearance of selfiBh about your own campaign. But 
nevertheless, I am here. My judgment will be exercised, and I will 
do t^e best I can, and I compliment both of you on what I think is 
an excellent start. 

The Chairman. Thank you, Senator Ford. 

I have a statement from Senator Kassebaum, she plana on being 
here later. 

[The statement follows:] 

Oi>BNiNG Statbmbnt by Sbnatob Nancy Kasb^uum 
Mr. Chairmati, I am a coeponsor of this legislation, and I commend Senator Dsn- 
forth for offering the proposal. It is time for the Senate to addreas the problems as- 
sociated with modem election campaigns. 

This hearing and the next will provide us with the opportunity to explore the 
dangers of current trends and alternative solutions. We must commit our best ef- 
forts to developing campaign guidelines which offer the American people all the 
benefits of free expreeaion and encourage substantive and credible debate on issues 
of the day. 

Elections have become too expensive, too negative, and too far removed from a 
true debate between candidates and the electorate. The amounts of money required 
to run fbr public office are outrageous. Independent political action committees 
exert an inordinate and unhealthy influence on the tone of elections. Most often, 
that tone is one of oversimplificaUon, cynicism, and n^ativism. Finally, we have far 
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too little of the type of candidoto-to-candidate debate which charactarized even the 
recent past. Hype and headlines have replaced candor and conununication. 

Television and other electronic media have changed dramatically the method of 
running campaigns. With enough money and media consultants, we are now able to 
avoid alQioet altogether discusBing a candidate's merits or the issuee. This is not the 
democratic system our Founding Fathers envisioned. 

The proposal providing the basis for today's hearing, S. 1310, is an attempt to rec- 

r'ze the breaath of the problem and offer a method for moderating the eiccooco of 
current system. I am an original cosponsor of tlus legislation. My cosponsoTBhip 
is not based on my belief that S. 1310 is the onW solution to the problems of cam- 
paigning for federal office. However, this propoBEU is a thoughtM step toward a rea- 
soned debate on election reformB. 

Mr. Chairman, I hope my colleagues will study this issue. I know many are frus- 
trated with existing campaign laws. The American people are similarly frustrated. 
This proposal provides a velucle for discussing needed reforms, and I look forward to 
reviewing the testimony of today's distinguished witnesses. 

The Chairhan. Senator Howard Baker, our former majority 
leader, has been invited to testify. He had to cancel his personal 
appearance here today, but he has submitted a statement that I 
will read for the record. 

Statbmbnt of Howabd H. Bakkr, Jr. 

Mr. Chairman, Membei« of the Committee, one of the great reaponsibilitiee of 
elected officials in America and of all other citizens as well is to make sure that this 
exquisite system of representative government is fhlly responsive to the clearly 
stated and effectively declaired desires and demands of the people of this country. 

I have great confidence in the political system and in politicians who, by and 
large, are the hardeet-workins people I have ever known and who demonstrate 
almost every day their extraordinary dedication and range of abilities. 

I believe the American political system is in good shape. Certainly it has worked 
and is working better than any other system that I know of But it is not perfect. 
And the fact that we are not satisfied with it and that we need to adjust it from 
time to time to improve it when improvement is needed, is a testimony to the con- 
tinuing diligence of the American people and a reaffirmation of their respect for our 
great institutions of political government. 

Fair play has been the guiding principle of our democratic government since the 
beginning. Indeed, it is the vet? essence of the Constitution. And fair play should 
continue to be the guiding pnnciple in our public affoirs. Yet, fair play is not 
always practiced in politics, as we know, Tliere is one singular new development in 
American politics that violates fair play, and that is ne«ative advertising, the paid 
commercial, usually on TV or radio that is a sneak attack on a decent person. 

Not only is the negative ad the sleaziest new element in politics, it may also be 
the most dangerous. The first victim is the person under attack. But the greater 
victim is the int^rity and credibility of the political system itself. 

For the most part, these ads are inspired and creatM not bv practicing politicians, 
but by professional advertisers, media experts, pollsters, producers of television and 
radio commercials. Most of the thin^ you see and hear on these commercials are 
dishonest and downright mean and dirty. 

We have all seen them, the cartoon, the simplistic image, the professional an- 
nouncer who sounds like a movieland Moses condemning someone for votes on 
Social Security or school prayer or the debt ceiling or any oUier public issue. 

I beUeve that if a candidate for public office 1^ something bad to say about his 
opponent, he should say it himself on the platform, on radio, on television, or wher- 
ever. He should have the courage to stand up and make the criticism himself and 
let the voters decide which of the two is to be believed. 

No candidate for public office should be permitted to hide behind the paid politi- 
cal announcer as if he had nothing to do with the commercial. The problem goes 
beyond elections, to the process of governing. Time after time when I was leader in 
the Senate and was trying to round up vot^ on a controversial issue, I would have 
senators say to me, "Howard, I would like to vote with you, but ttiey would kill me 
with negative ads the next time 1 run." 

T am confident that members of this committee and of Congress will find the moet 
effective constitutional way to prevent political candidates from hiding behind nega- 
tive commercial ads. The principle is a sound one. I supported it when I was in the 
Senate and I support it now. 

[The bill follows:] 
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S. 1310 



IE Act of 1934 regarding the broadcaating of certain 
material Tegarimg candidates for Federal elective of^ee, and ior other purposes. 



IN THE SENATE OF THE UNITED STATES 

June IT (legislative da,v, June 3), 1985 
Mr. Danfobth (for himself, Mr. HOLLrNCS, Mr. Sihon, Hr. Dixon, Mr. Oolh- 
WATER, Mr, Presslbb, Mrs. Kassebaum, and Mr. Hatfield) introduced 
the following bill; which was read twice and referred to the Committee on 
Commerce, Science, and Transportation 



A BILL 

To amend the Communications Act of 1934 regarding the 
broadcasting of certain mat€rial regarding candidates for 
Federal elective office, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United Slates of America in Congress assembled, 

3 That this Act may be cited as the "Clean Campaign Act of 

4 1985". 

5 Sec. 2. (a) Section 315 of the Communications Act of 

6 1934 (47 U.S.C. 315) is amended— 

7 (1) by redesignating subsections (b), (c), and (d) as 

8 subsections (d), (e), and (f), respectively; and 
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1 (2) by inserting inunediately after subsection (a) 

2 the following: 

3 "(b)(1) U any legally qualified candidate for any Federal 

4 elective office (or an authorized committee of any such candi- 

5 date) who uses rights of access and conditions of access under 

6 the provisions of this Act utilizes a broadcasting station to 

7 refer, directly or indirectly, to another legally qualified candi- 

8 date for that office, such reference shall be made in person by 

9 such legally qualified candidate. 

10 "(2) If the licensee of a broadcasting station permits 

11 such station to be utilized in a manner not in accordance with 

12 the provisions of paragraph (1) of this subsection, such licens- 

13 ee shall provide, within a reasonable period of time, to the 

14 candidate to whom reference was made the opportunity to 

15 utilize, without charge, the same amount of time on such 

16 broadcasting station, during the same period of the day, as 

17 was utilized by the legally qualified candidate (or by an au- 

18 thorized committee of such legally qualified candidate). 

19 "(cMl) If any licensee permits a person to utilize a 

20 broadcasting station to broadcast material which either en- 

21 dorses a legally qualified candidate for any Federal elective 

22 office or opposes a legally qualiTied candidate for that office, 

23 such licensee shall, within a reasonable period of time, pro- 

24 vide to any legally qualified candidate opposing the candidate 

25 endorsed (or to an authorized committee of such legally quali- 
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3 

1 Tied candidate), or to any legally qualified candidate who was 

2 so opposed (or to an authorized committee of such legally 

3 qualified candidate), the opportunity to utilize, without 

4 charge, the same amount of time on Euch broadcasting sta- 

5 tion, during the same period of the day, as was utilized by 

6 such person. 

7 "(2) For purposes of this subsection, the term 'person' 

8 includes an individual, partnership, committee, association, 

9 corporation, or any other organization or group of persons, 

10 but such term does not include a legally qualified candidate 

11 for any Federal elective office or an authorized committee of 

12 any such candidate.". 

13 (b) Section 315(a) of the Communications Act of 1934 

14 (47 U.S.C, 315(a)) is amended by striking "section" and in- 

15 serting in lieu thereof "subsection". 

16 (c) Section 315(e) of the Communications Act of 1934, 

17 as so redesignated by subsection (a) of this section, is amcnd- 

18 ed to read as follows: 

19 "(e) For purposes of this section — 

20 "(1) the term 'authorized committee' means, with 

21 respect to any candidate for nomination for election, or 

22 election, to any Federal elective office, any committee, 

23 club, association, or other group of persons which re- 

24 ceives contributions or makes expenditures during a 

25 calendar year in an aggregate amount exceeding 
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1 $1,000 and which is authorized by such candidate to 

2 accept contributions or make expenditures on beha]h of 

3 such candidate to further the nomination or election of 

4 such candidate; 

5 "(2) the term 'broadcasting station' includes a 

6 community antenna television system; and 

7 "(3) the term 'licensee' and 'station licensee' 

8 when used with respect to a community antenna 

9 system mean the operator of such system.". 

10 Sec. 3. If any pro\-ision of this Act or the application of 

11 it to any person or circumstance is held invalid, the remain- 

12 der of this Act and the application of the provision to any 

13 other person or circumstance shall not be affected by such 

14 invalidation. 

The Chairman. The first witness today is Mr. Curtis B. Gans, di- 
rector of the Committee for the Study of the American Electorate. 

STATEMENT OF CURTIS B. GANS, DIRECTOR, COMMnTBE FOR 
THE STUDY OF THE AMERICAN ELECTORATE 

Mr. Gans. I did not know I heid to wade through a minefield in 
order to be able to testify. 

I wanted to thank the chairmein very much for inviting me, but 
much more so, I wanted to thank the chairman and the ranking 
minority member for sponsoring this bill in order to bring to bear 
this issue of political advertising and to round up as much support 
as they have to bring this issue to public attention. 

As the chairman knows, I have been working with Senator 
Inouye and Senator Rudman on a slightly different version of this 
legislation, but I view these efforts as complementary, supportive, 
Emd I think this hearing and the series of hearings that you are 
going to be holding in making a l^islative record and coming out 
with a series of legislative findings are probably eis important a 
contribution to the democratic process as can be made. 

I have a small group of ads to show this committee and those at 
this hearing. I would like to make four or five comments about 
those ads. First, I am an amateur taper, and the quality of the ads 
may not be professional quality, but I hope they will connote the 
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Second, I want people to be aware that each one of these ads is 
viewed by a captive audience. You watch these ads in the middle of 
programs. You have to make a conscious effort to turn off the set. 

Third, I think people should watch these ads with the under- 
standing that we are the only democracy in the world that does not 
regulate in some manner or form political advertising on televi- 
sion. And there is a study in my written testimony to that effect. 

And finally, in watching these ads, I think you should look at 
whether these ads appeal to people's intellects or people's emotions 
and whether they promote or distort rational debate. 

[A tape is shown.] 

Mr. Gans. I think it should be noted that this tape is not an un- 
representative sampling. There are ads that are more demagogic 
than this; there are ads that are less demagogic than this. It also 
should be noted that six of those nine ads were not done by inde- 
pendent campaigns, but by camptiign committees. 

I have viewed literally thousands of ads. I have seen many exotic 
places that people on the public payroll are supposed to have 
wasted the taxpayers' money going to. I have seen dozens of weath- 
er vanes and fUpping placards portraying candidates' faces to show 
how they have changed their positions. I have seen a lot of phones 
showii^ whether somebody is competent to serve in the highest 
office in the land. 

I have seen a lot of voice-overs, anonymous voices claiming that 
leaders in their States have not done what they are suppc«ed to 
have done in office. And what you had in all of these are proposi- 
tions that are essentiaUv undebatable because they reach through 
this medium into people s emotions. 

Barrv Goldwater can stand up and say: "I am not a member and 
never have been of the Ku IQux Klan," and that sounds lame. 
Barry Goldwater can stand up and say: "I don't want to kill little 
children eating ice cream cones," and that sounds lame. Or he 
could say: "that's a distortion," and that sounds lame. 

As people may remember the defense, "I am not a crook," did 
not work very well. So what do they do? What they do is resort to 
equally demagogic negative commercials to fight the opposition. 
And what we have is the newest form of air pollution. What we 
have in a larger sense is what I would call a mockery of the essen- 
tially correct Supreme Court principle that the way to Emswer 
debate is with more debate, because what we are answering is not 
debate with more debate but distortion with distortion, and emo- 
tion with more emotion. 

And what we need to do and what Senator Danforth's bill and 
others would do is restore some debate and civility into the Ameri- 
can political process. And we need to do it not simply in and of 
itself, but because these things have serious other side effects. 

One of those side effects falls into the bailiwick of my committee. 
For the last 20 years, by and large, voter participation in the 
United States has been declining. "Twenty million people who used 
to vote have ceased voting. It I^ come at a time when we have 
made it, by and large, easier for people to vote, and it has also 
come at a time — and not surprisingly — coincident with the advent 
of television as a central force in American life eind as a central 
medium of political communication. 
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What television does is make people spectators and conBumen 
rather than participants. In politics, television occupies 50 to 30 
percent of the campaign budgets and where television is relevant, 
denigrates all other forms of participation. And that type of ad 
turns people off from the entirety of the political enterprise, about 
which there is beginning to be some survey data. I included m 
reference in my testimony to a survey taken by the Public Agendi 
Foundation on campaign finance. 

At the same time, what this does is substantially increase cam- 
paign costs. Campaign costs in constant dollars have tripled since 
1960, doubled since 1972, while media coeis have increased fivefold. 

We did a study of the five most expensive Senate campaigns 
since 1974. The average costs in those campaigns has gone up firom 
$1 million in 1974 to nearly $10 million in 1984. Tran^ted, that u 
67 cents a vote to $7.74 a vote. 

The media costs in those campEiigns have ^ne up from 12 c^its 
a vote to $3.50 a vote. Our coste are increasmg in expensive cam- 
pa^s 10 times, and the media costs are increasing 30 times. 

It has also robbed this polity of a sense of accountability. You go 
to conferences about campaigns and you hear the media advisers 
talk. You don't hear the candidates. What you have right now is a 
competition between media advisers. The candidates are outside (rf 
that competition. There is no discussion. There is a discussion of 
the ads, but there is no discussion of the issues. 

You have, in addition, a weakenit^ of institutions. What hap- 
pens right now is, in order to run the modem-day campaign, what 
somebody needs is money and a media adviser, and he is no longer 
dependent on the party either for his election or for his disciplinuig 
in terms of program in office. 

And of course you have the distortion of the debate. 

And I think Senator Packwood is quite correct. This type of ad 
accentuates the effect of independent expenditure groups. I think 
independent expenditure groups have a right in the pohtiCEd proc- 
ess, but I don't think they have a r^ht to dominate the political 
process by setting the terms of the debate by the mtxt demagt^ic 
forms of television advertising. 

Finally, 1 think we also have to look at the question of unneces- 
sary turnover in public office. Our country depends on both conti- 
nuity and change. When there are great issues before the public — 
Vietnam, Watergate — you don't need these types of advertising to 
emphasize the problems. People will turn people out of office. 

On the other hand, by creatii^, as Senator Demforth correctly 
said, an issue by just photographing a chair with a name, you are 
putting in jeopardy careers and noble and decent public service 
that should not happen and would not happen if indeed the polity 
WEis in a debate format. 

And so for all these reasons, I don't care what version comes 
forth, we need a Clean Air Act of 1985. 

Thank you. 

The Chairman. Mr. Gans, thank you very much. 

Most of the commercials that you showed us were attacks t^ 
challengers Eigainst incumbent Senators, and the challengers lost. I 
suppose that there could be two conclusions from that. One conclu- 
sion would be that we sitting up here are incumbent Senators and 
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we are tiding to protect ourselves, and that is the reason for the 
proposed legislation. 

Do you think that we should pull off of this concept because of 
that? Is this really a self-protection effort on our part? Or is there 
a deeper concern? 

And my second conclusion is, could it be said that because most 
of those campaigns ended up in defeat for the challenger, that n^- 
ative advertising does not work, and that there is a backlash effect 
against it, and that therefore the system is self-policing? 

Mr. Gans. Well, in the first place, 1 was under some strictures by 
Tour staff not to put forward any scurrilous ads done by your col- 
leagues. In other words, I could have inserted a whole series of ads 
by successful people. These would show that the system is not self- 
policing. 

The question, obviously, is how skillful and how sophisticated the 
media adviser is; for example, Uie Johnson ads against Senator 
Goldwater were unsuccessful. People bring up the uttle girl with 
the daisies, but those two ads are far worse in terms of demagogu- 
ery and they were perfectly successful and nobody took them off 
the air. They took off the little girl with the daisy ad, but they did 
not take those ads off the air. 

So I don't think it is self-r^ulating. I don't think in my discus- 
sions with campaign consultants, that there is any motivation 
amongst them to police themselves. 

I was at an American Bar Association committee meeting in 
which Jill Buckley said, "we put forward scurrilous ads because 
they work, and I am probably as guilty as anybody else. Our job is 
to win elections." So I don't see that type of self-policing going on. 
What happens is essentially that people turn off the wnole enter- 
prise. 

The Chairman. And you are confident, on the basis of voxu- years 
of study, that voter participation has declined as a result of n^a< 
tive advertising? 

Mr. Gans. I am consent that that is part of the picture. I mean 
1 will not say that 20 million voters dropping out of the ^litical 
process since 1960 are all attributable to television advertising or 
election ni^ht projections or any one of a number of other issues. 

But 1 thmk this is a contributing feictor, find there is b^[inning 
to be a body of data that helps put forth that proposition. 

The CiuiaMAN. The commercial you ^owed attacking Senator 
Percy, the chameleon commercial, that was not run by Senator 
Simon or his campaign, was it? 

Mr. Gans. No. 

The Chairman. But what was that commercial? Who ran that 
commercial? And during what period of time was it run? 

Mr. Gans. It was part of the $1,600,000 package that the gentle- 
man, whose name escapes me, ht>m California — Bob Goland, I 
think it is. 

The Chairbian. He was an interloper; right? 

Mr. Gans. Right. He was an interloper. 

The Chairman. And he came in late in the campaign and he ran 
those ads? 

Mr. Gans. That is correct. 

The Chairman. Senator Hollings? 
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Senator Holunos. A general question, Mr. Gans. Now, you and I 
have identified the problem. We both agree. What is good about the 
bill that we have in and what is bad about the bill irom your expe- 
rience? You have been working in this for 10 years; you have 
looked at our bill. 

What misgivings might you have about the bill in particular? 

Mr. Gans. Can I treat it a slightly different way? 

Senator Holungs. Surely. I eun groping for some kind of solu- 
tion. 

Mr. Gans. There are at three formulations. I put a different foiv 
mulation in the legislation that is beit^ sponsored by Senator 
Rudman and Inouye. That legislation essentially requires ads es- 
sentially under 5 minutes of length that the purchaser of the ad or 
an identified designee apeak to the ceunera for the duration of the 
ad. 

Why I think that is slightly preferable is that it does not deal 
with the content of the ad and may indeed rise to a Supreme Court 
defense, be more easily defensible. It essentially says anybody can 
buy whatever time they want, to say whatever they want, provided 
they live within a format. 

Senator Holungs. Format would require the individual to speak 
in the ad? Is that what you are saying? 

Mr. Gans. Right. For the duration of the ad. 

I also listed in my testimony two other modes, one of which is 
just simply eliminate the most egregious forms of this advertise- 
ment, the 30-8econd and 1-minute spot, and require £dl ads to be 
longer. Or, fourth, like indeed Britain does and other countries do, 
to not permit paid ads and to allocate a certain Eunount of free 
time to be distributed amongst candidates. 

All of these approaches have problems. All of these will depend 
on sets of findings in hearings, arriving at which is the best, I hope, 
and reasonably soon. I don't want to be in a position in this heai^ 
ii^ of suggesting that this one is better than the other one. I have 
reasons why I like the one that I am doing, but I don't want to be 
in a position of saying negative things about somebody else's, be- 
cause I prefer doing something, rather than nothing. 

Senator Holungs. Well, the campsiign is an adversary process, 
so we are going to be negative. You and I are running against each 
other. I am sure not going to praise you, and you Eire not going to 
praise me. 

And when you get into speaking for the duration of the particu- 
lar ad, that is msmdating the content. What about the very end 
where we have now, if you want to benefit from the lowest unit 
rate — and that is the premise of this particular bill — you can still 
have negative campaigning and pay the full amount. But if you 
want to come under the Danforth-HoUings bill and the lowest unit 
rate, then you must comply with these particular requirements in 
this measure. 

What about a proviso, instead of just paid for by Citizens Com- 
mittee for Hollings, just say candidate HoUings approves this ad- 
vertisement, or advertisement approved by candidate HoUings? 

I am trying to get it couched in as few words, with a picture of 
the particular candidate. In other words, if you had that kind of 
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requirement and identification, from your experience, Mr. Gans, 
how much would that limit the n^atlve campaignii^ 

Senator Danforth and I have gone back and forth on this. He is 
rather open to my eyes. I have talked to experts. They think it 
would be a tremendous limitation on negative campaigning in the 
sense that a legitimate candidate did not want to be identined with 
that negative approach. 

But mim your experience, what would your tinswer be if I just 
required in the bill something like just say advertisement approved 
by candidate HolUngs, and have my picture there, just a fla^, just 
like they do right now — if I had that on every one of those ads, 
would that diminish in some measure, negative campaigning? 

Mr. Gans. My judgment— and we have a condition contrary to 
fact — is that It probably would not. 

Senator Hollings. It would not? 

Mr. Gans. No. People put forwEird this type of message because 
the stakes are high enough for them to put forward that, and they 
are willing to take that risk. 

I understand what you are saying and I think what would 
happen is that essentially everyone would likely fall in and every- 
one would continue to do what they have been doing. 

Senator Hollings. Well, let me add. Senator Packwood made the 
observation about none of the broadcast media being required to 
air PAC advertisements, but yet the PAC's pay the top rate. They 
don't get the lowest unit rate. And if I am running a TV station, I 
am in business, and I am not pro bono publico, I Eun trying to make 
a OTofit for the TV station. So that is welcome. 

When these candidates come around, I have to sort of nye away 
my time, but if I can get a PAC, I am getting full rate. The more 
the merrier, let them pour it on, and maybe that will make other 
PAC's come in, and whoopee, I am in business and making a great- 
er profit. 

But I am saying, if you want that lower unit rate and you want 
that identification before they can nm that negative kind of adver- 
tisement, you have got to have it approved by the candidate, ap- 
proved by candidate Hollings. 

Mr. Ganb. And all I am saying is, I think it would be a useful 
step, but I don't think it would change the phenomenon. I think it 
would be a useful step in terms of accountability to place the blame 
for a particulEU* ad, but if I had to argue the issue as to whether it 
would be effective in Senators campaigning through television the 
answer is no. 

Senator Houjngs. It would not change the ad. 

Mr. Gans. I am saying I don't think it would chaise the tenden- 
cy to do that type of ad. 

Senator Hollinos. You really believe that? You know good and 
well that on that chameleon ad, if that fellow, in order to get the 
political rate, had had to go to Senator Simon and have approved 
by Senator Simon, Senator Simon would not have ever approved 
that. 

Mr. Gans. Are you talking about strictly independent expendi- 
ture ads? 

Senator Hollinos. Ri^t. I am talking about all political adver- 
tising if it is going to be critical. Let's not even use the word "n^a- 



Digilizcd by Google 



18 

tive," because we can debate that ^m now on, what ia negative 
and what is positive. But anything with respect to the particulai 
advertisement in that campaign that criticizes a record has to have 
approved by candidate Fackwood, or approved by candidate Ha)- 
lings. 

If I had that in there, I would not aUcm it to be run, and Simon 
would not have allowed it to have been run. 

Mr. Gans. But six of those ads were run with the candidates— 
theoretically, with the candidates' aiqiroval because they were 

Senator Hollinos. Because you and I did not know it was being 
run with their approval. You are sajring that is a fact, but we did 
not know it by looking at it. 

Mr. Gans. I think you have two problems with that approach, 
one of which is I am not sure because of Buckley v. Valeo — and 
Newt Minow could speak to this because I Eun not a lawyer — is 
such that independent expenditures are supposed to be independ- 
ent, and they are right that speech is supposed to be protected, and 
therefore I think you would be running against the court in terms 
of having to have the candidates 'approval before their ad could be 
on. 

I don't know that. 

Senator HoLUNGS. Just approve it in order to get tiiat particular 
rate. They could run it anytime they wanted to, at a higher rate. 

Mr. Gans. They could run it at the higher rate. 

Senator Holungs. But if they wanted the lower unit rate, then 
that diminishes it. 

Mr. Gans. What I am saying is, I would support that provision. 
How effective that would be in terms of mitigating our air pollu- 
tion is not likely to be that great. TTiat is all I am saying. 

I would support that provision. I think it would be helpful. 

Senator Holungs. Thank you, Mr. Chairman. 

The Chairman. Senator Packwood. 

Senator Packwood. Mr. Gans, is the quality of government that 
we get increased if we have, on the average, lai^r voter turnouts 
and decreased with smaller voter turnouts? 

Mr. Gans. Can I turn that slightly around so I don't have to 
answer that quite in that way? I tiiink there tae four specific risks 
with lower voter turnout. One is the risk that when you have lower 
voter turnout — since voting is the lowest common denominator act, 
and people who don't vote tend not to participate in anything 
else — you increase and enhance the power or organized speinal in- 
terest, people who are intensely involved. 

Second, I think that does end up to have an effect on public 
policy. My favorite example is public employees who constitute 
one-sixth of the eligible voting force. They vote very heavily. When 
hedf the rest of the electorate votes, that one-sixth becomes one- 
third. When only about one-third of the rest of the electorate votes, 
as in our congressional elections, one-sixth becomes one-half or 
close to it. 

And we are then in the situation of you want to abolish agencies, 
you want to engage in civil service reform, you want to do a whole 
series of things, it becomes that much more difficult because t^y 
are a really important voting block. 
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Third, because voting is the lowest common denomination act 
and lower voter participation is indicative of lower involvement, 
the very spirit of volunteerism emd involvement upon which our 
coimtr? depends does erode. And finally, because nonvoters tend to 
be less interested in politics, less focused on the concerns of our so- 
ciety, the more chance we have for demagoguery to take hold and 
to be effective. 

And so in those four ways, specific ways, I think the good govern- 
ment is hurt by lower involvement. 

Senator Pace:wood. That is a good answer. The theory of diffu- 
sion. If 90 percent of the people vote, a 5-percent sii^le interest 
group is not as significant as when 50 percent of the people vote. In 
my experience in politics, obviously more related to Oregon than 
elsewhere, I find more people involved. Most of them vote; some of 
them do not. But they serve on school boards, zoning commissions, 
racing commissions, all of which are unpaid jobs in Oregon. We 
have no shortage of citizens willing to participate in government. 

And somehow I have misgivings about get-out-the-vote drives for 
the pure sake of getting out the vote. Skip tiiat. Today's topic 
really is more n^ative advertising than it is large voter turnouts 
or small voter turnouts. 

I will make you this bet. Within a decade, the kind of negative 
advertising that we are seeing on television will shift much more 
heavily to direct mail. When the cross-fertilization of the Florida 
system of polling and census tracking data and mailing lists that 
you can rent are all put together, and you can target 1,500, 2,000 
people, all zealots on a particular cause, not only do you then not 
have to expose yourself to the approbriimi of others who will never 
see your scurrilous mail, you probably can actually make the maU 
pay for itself. 

Then what are we going to do? 

Mr. Gans. Let me deal with, in one sentence, with the first half 
of your question, which is, whereets I don't believe in mindless get- 
out-the-vote campetigns, I do believe that it would be useful to pro- 
vide in vfuiouB ways the motivation for more people to participate. 

And that is a different question. 

The second question is on direct mail. When I have been dealing 
with this issue of televised advertisii^, the answer is if you reduce 
cost by cutting down at the point of greatest hemorrtuige — TV, 
aren't you going to enhance the tendency to direct mail? 

Now, I am a former campaign manager, too. I was staff director 
of Eugene McCarthy's 1968 Pr^idential campaign, and I have done 
a number of other campaigns. And as a campaign manager, unlike 
television, which I can find unlimited utility for, if I am going to be 
defending my candidate against direct mail, what I am going to do 
is stuff iSie mailboxes. I am going to have so much direct mail that 
that person is not going to read anything. 

And I think that is what is goii^ to happen. I also think that 
what is happening right now — because eveiy direct mail outfit I 
know is reporting reduced revenues. So I don t agree with that con- 
clusion. I do agree that the motivation of euionyinity Emd specific 
tainting is a valid motivation to movii^ to direct mail. But I 
think the utility of direct mail will prove less and, unlike this tech- 
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nique (TV), it is eminently defensible by other campaign tactics. 
This one is not. 

Senator Packwood. We tire not there on direct mail yet. Your 
experience in 1968, and mine to date, isn't where we are going to 
be. But we will be able to zero down to the owners of Irish setters— 
I don't know how many that may be in Oregon — and you will be 
able to do a maihng to the owners of Irish setters, talking about 
whatever you think their favorite issue may be and that mailing 
will pay for itself, and they are not going to be deluged with hun* 
dreds of letters coming in. If in that medl you talk about how abso- 
lutely mean and criminal your opponent is in the treatment of 
Irish setters, that is infinitely more effective than a shotgun televi- 
sion ad, which has to irritate a ffdr number of people in addition to 
influencing a fair number of people. 

Mr. Gans. First, I don't think there is any data to support that 
the direct mail is more influential than TV. In fact, what data we 
have right now is TV is the primary medium for affecting people's 
views to the extent that they are affected and not simply rein- 
forced. Part of it is simple reinforcement. 

The second thing is, it may be that you may run the campaign 
and send the mail to the Irish setter, but if I am the campaign 
manager for the opposition, I will guarantee you I am going to 
spend money to flood the mailboxes so there is enough there that 
one particular appeal is not going to be what you are going to pick 
out. 

You Eu*e going to probably throw the whole mess into the waste- 
basket, because that is my way of defendii^ against direct mail. 

Senator Packwood. Thank you, Mr. ChairmEm. 

The Chairman. Senator Exon. 

Senator Exon. Again, thanks for coming. It is a very important 
matter, emd I know you have done a lot of study on this and we are 
delighted that you are here this momii^. I just have one question. 

I took it from the responses to the questions posed by my col- 
league, Senator Hollings, that with regard to the Clean Campaign 
Act of 1985 you feel it might be somewhat helpful, but you do not 
believe it would have a signiflcEmt impact on the desire of cleaning 
up the cemipaigns. 

Is that a fair way to state it? 

Mr. Gans. No, that is not. I think it would have a very signifi- 
cant impeict. Even though I think that there aire sl^ht proUenos 
with it, I think it would have a very significant impact. 

If I think that there are other approaches that are slightly pref- 
erable and 

Senator Exon. That was the next part of my question. 

I understand that you had been supporting some kind of a bill 
that I believe is tied up in the Rules Committee at the present 
time; is that correct? 

Mr. Gans. It was introduced last yeeir. It has not yet been re- 
introduced this year. But yes. I have been 

Senator Exon. Just to give me a perspective on that and how 
this might possibly be improved, could you cite the key parts of 
that bill? Do you think that bill would be more effective than the 
Qean Camptugn Act of 1985 to get to the problems that we are 
trying to addr^? 
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Mr. Gans. I think it would be slightly more effective, stand a 
slightly better chance of constitutional defense, and does not pro- 
vide the option for somebody to deliberately violate the terms of 
Senator Danforth's bill and risk the opponent's grant of equal time. 

Senator Exon. All right. Let me get down to specifics if I might 
this way. If you were to suggest additional amendments to the 
Clean Campaign Act of 1985 that would strengthen it to accomplish 
the desired goal, what specific Eimendments would you suggest? 

Mr. Gans. I really don't want to get into that issue. The Clean 
Campaign Act of 1985, I think, is a very very thoughtful approach 
that fits within the realm of the Commerce Committee and the 
Federal Communications Act. The nature of the l^islation that I 
proposed fit within the refilm of the Rules and Administration 
Conunittee as a restriction on the candidate and its enforcement 
mechanism was iitjunctive relief and the pensilities under the Fed- 
eral Election Act. 

Senator Exon. Then if I understand what you are saying 

Mr. Gans. I don't wEint to surest that that is simply a jurisdic- 
tional question. I spent about 3 years going around Hguring out 
what method would engender the least organized opposition; what 
method had the best constitutional shot of being defended; and 
what method would address edl aspects of the problem without 
loopholes for violation. 

'That l^islation is included in my testimony.^ I happen to think 
that is the best approach. I don't tlunk that is the only approach. If 
the Senate in its wisdom went to Senator Danforth's bill, I am 
cheering. If they went to getting rid of the 30-second and 6(k«cond 
commercietls, I am cheering. If they went to the British system of 
fdlocation of time, I am cheerit^. 

But I do think that we need coercive action, and I think Senator 
Danforth's instinct in this is absolutely correct. 

Senator Exon. So to make the record clear, you are in support of 
the Clean Campaign Act of 198S, and are not suggesting any 
amendments thereto? 

Are you a lawyer, Mr. Gans? 

Mr. Gans. I am not a lawyer. 

Senator Houjngs. I thought you were the lawyer. 

Senator Exon. I am not a lawyer either. 

Mr. Gans. I am not a lawyer eind the answer is, for the purposes 
of this hezuing, that prior to a legislative hearing on this l^isla- 
tion or any markup, I would be glad to submit any thoughts I had 
on specific amendments to this l^islation. 

I would rather not, since I was invited at this hearing to deal 
with the general issue, and to raise various solutions, I would 
rather not try to deal in any particular way with the details of this 
l^islation. 

I want to say I am a supporter in concept and I want to hold my 
fire on the details, OK? 

Senator Exon. Mr. Gans, my time is up. I just want to say that 
we consider you an expert in this area so any suggestions that you 
care to make in regard to improving this bill or makii^ it better, 

' See bin a 2509, SSth Coivi«s». 



Digilizcd by Google 



22 

at least as one member of the committee, I would like to have 
them. 

Mr. Gans. Thank you. I will be glad to help. 

The Chairman. Senator Goldwater? 

Senator Goldwater. Thank you, Mr. Chairman. I'm sorry I 
wasn't here for your entire presentation, but I have read enough of 
it to know that I am in agreement with you. 

I am not certain, even though I am a cosponsor of this bill, that 
this bill is going to do everything that we want in this field. As ^u 
^ow, I have had long experience in campaigniiw, and this dirty 
advertising has become a business, a rather mf^or business. 

If you want to run for any office today, and you know who your 
opponent is a year or a yesir and a half ahead of time, all you have 
to do is look up one of these dirty firms, tell them what you are 
running for, give them an idea or two, and let them tie the dirty 
d(K on your opponent. And they can do it. 

So I am not certain that the legislation is going to prevent that 
problem. I have to say, Mr. Chairman, to me, the whrne subject of 
television advertising has degraded terribly. I spent millions of dol- 
lars advertising when I was in business myself. I would never have 
thought of downgrading my opposition. 

Today, you cannot look at a television ad that does not say, buy 
my car; that car stinks. Or another thing, when I was brought up 
in athletics, alcohol and athletics were not associated, even uiougn 
we imbibed. Today, you cannot watch a football game, baskettuul 

fEmie, or any kind of game without seeii^ the insinuation that the 
oys drink beer in between halves or when they are sitting on the 
bench. 

So the whole subject of advertising on television has gotten bad. I 
don't know how we can change it. I wish we could, but I think 
imder our constitutional right of firee speech, you can pretty much 
do as you want. 

I have nothing more to say on this, Mr. Chairman. I have lived 
through this kind of thing. It is the most di^usting development in 
politics and in general business that I have lived through in my 
life. 

I know one successful candidate — this will show you just a little 
trick of the trade — who had a terrible-looking head of hair. And 
after one television show, I said, god, your hair looked good. How 
did you accomplish it, because it looks like hell most of the time? 

Oh, he said, we just sprinkled gold dust in it. Now, those are 
little tricks, like you have to have a hairdresser to fluff up your 
heiir, makeup artist to make you look young. Some people even get 
their faces lifted. Frankly, I am glad I am getting out of the damn 
business. 

Mr. Gans. Actuedly, we are sorry you are getting out of it. 

Senator Goldwatbr. Well, I thank you, Mr. Chairman, and I ap- 
preciate your testimony. I did not want to take up that time, but I 
am getting sick of looking at the stuff that I have to watch on tele- 
vision. 

The Chairman. Clearly spoken. 

Senator Pressler? 

Senator Pressler. Well, following up on those eloquent remarks, 
I guess the resil problem here is that the public and press and our 
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institutions really have to respond to positive advertising, whether 
it is in politics or business or anything else, because whatever kind 
of law we would write, wouldn't there be a way of getting around 
it? 

Citing the n^atives of the opposition appears to succeed in sell- 
ing hamburgers and appeaiB to succeed in selling other products— 
we seem to be in an era of n^ative Etdvertising, not just in politics, 
but elsewhere. And apparently, the public responds to it, and the 
press does, too. 

I know that n^ative ads that have been used against me imme- 
diately make the newspapers as sort of news. And positive ones do 
not. So it seems that there is a broader question here, and maybe it 
is one that cannot be legislated. Even with l^islation, there are 
always ways of getting around it, Eilwa^ ways of doing it different- 

ly- 

So how do we get the press and the public to respond to the can- 
didate who runs cleem, positive ads? 

Mr. Gans. That is a tall order. I think the first thing that needs 
to be said is I think you can write legislation, including this legisla- 
tion and the one that I si^ested in my testimony, tiiat would be 
relatively bard to get around. And I think it is important to l^is- 
late. I think it is not an industry that is going to r^ulate itself. 

I tend to mfike an analt^ between conventional weapons and 
nuclear weapons, and television and eill other forms of communica- 
tions. That m^aphone reaching people's emotions in the way it 
does, with as many people as it reaches, is a whole other experi- 
ence in our lives. And it might be nice to regulate conventional 
weapons, but we need to regulate nuclear weapons, and I think we 
need to r^ulate television, whether or not — and I think not — we 
need to regulate anything else. 

I think the press is going to respond to what are the issues that 
are generated in the campaign emd they are not going to do any- 
thing different. And I think it is the job of Government right now 
to d^ with the pernicious effects of this technol(^ to r^ulate the 
campaigns, because that is the only way that we can begin to get 
issues £md debates on that tube rather than demag(^uery. 

Senator Pbessleb. In your testimony you said that our voter 
turnout bad gone down substantially or was not increasing com- 
pared to other countries. But don't a lot of other countries have 
some incentive or law, like getting your poll tax waived, or some- 
thii^ of that sort? 

Mr. Gans. Most of the other countries do not. There are some 
countries — Australia has a form of mandatory voting. Italy, in 
theory, does. There are countries with that. But if you are talking 
about all the democracies, most of them do not. 

Senator Pressler. What about those that have a higher turnout 
than we do? 

Mr. Gans. All of them have higher turnouts than we do, with the 
exception of Switzerland and India, which are at our low level. And 
most of those which have higher turnout than we do, do not have 
any such requirements. 

SemaUfT Pressler. They don't have any mechanical thing, any in- 
centive? 
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Mr. Gans. The only mechanical thing that they have different is 
that in most of those countries the voting list is prepared by ^^ 
State rather than requiring the individuiu citizen to both register 
and vote. 

On the other hand, whatever studies have been done in this 
country indicate that if we got rid of all the r^stration require- 
ments in this country and adopted a system in Canada — universal 
enrollment where they go out and canvass everybody emd prepare 
a list, and all the person has to do is show up to vote — a Bfystem I 
would favor, we would increase our voter turnout by 9.1 perceoit 
and still be below where we were in 1960 and below all but three 
democracies in the world. 

Senator Pbesslbr. But the point I am making is, in countries 
that have an identification card or something sunilar, you ccHild 
get that renewed and be sure your address is right, and accomplish 
a number of thit^is that you normally have to go to the courthouse 
for anyway. 

Mr. Gans. That would help in this country. But that would not 
change the basic fact that our voter turnout would be still lower 
than all but three democracies in the world, even if we did that. 

Senator Pbessles. And you attribute that to apathy? 

Mr. Ganb. I attribute that to a variety of things. I will be glad to 
submit for this record an article about some of those consider- 
ations. It begins with families and schools. It is this instrument 
here. It is the quality of our political parties. It is the nature of the 
debate. It is the decUne in leadership training institutions. It is the 
decline in a sense of national [Hirpose. It is political consultants 
fragmenting our society. It is voting r^istration laws. It is a lot of 
things. 

It is not a simple problem. And if we are going to address it, and 
I think we should address it, we should address it on various levels. 

Senator Pressler. 1 am interested in learning more about groups 
working in this area and I applaud your testimony. I think you are 
doing a fine job. 

I want to learn more about the Committee for the Study of the 
American Electorate. How do you raise your money? And could we 
have a printout of your contributors? 

Mr. Ganb. Surely. For the record, we raise most of our money 
from foimdations, but we also have unions, conwrations, and indi- 
viduals, and they range the full spectrum. Senator Goldwater's 
former campaign consultant, F. Clifton White, is a member of my 
board, as are omcials from the UAW, AFSCME, and others 

The Chairman. Senator Ford? 

Senator Ford. Mr. Chairman, I regret I was not here to see the 
ads. I understand they were rather good. You steted in your state- 
ment that the general public is tiuiing out and turning cof . And ba- 
sically you were referring to the n^ative ads. 

I am not sure that you are in the real world with the political 
aspect of it as it relates to winners. I am not saying that you are 
not, but I have heard too many of both parties say that x candidate 
was behind until he began to run the negative ads against his op- 
ponent. 

Maybe I was not here when you explained that. But those n^^a- 
tive aids produced a come-from-behind winner in more than one 
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case in the last election, and the previous election. So those who 
want to win, a significant approach would be negative if it is han- 
dled properly and the timing is right and so forth. 

Mr. Gans. I state in my written testimony that the campaign 
consultants go to these n^ative ads, by their own statement, be- 
cause they work, because they do produce winners, and they do; 
they show no signs of self-regulating themselves in that because 
their stake in the system is to produce winners, so that one of the 
reasons I am concerned is because they are effective. They can be 
effective in distorting results in a way that is not consonsuit with 
the sort of d^Mite that you want to foeter that would create a ra- 
tional, or as close to a rational response as you can get from the 
citizenry about what is at stake. 

Senator Ford. Well, I am reading your testimony. You talk 
about 

IJr. Gans. There are two different questions. If you read further 
in the testimony, you will find that I deal with the fact that people 
use negative aas because they work. I am also suggesting that the 
impact <ni the overall electorate is that thev dislike this type of ad 
and are turned off by it, and that the whole political enterprise is 
seen in a negative light by virtue of this. 

Senator Ford. You mentioned my coUeague who was defeated 
last year. Senator Huddleston, and you said that a rational answer, 
demagoguery and distortion has always been with us, but television 
has created a new Euid dangerous and destructive playing field. 

In observing Senator Huddleston's race, how should he have 
coped with so-called hound dc«s? 

Mr. Gans. Well, you see, I do not think you can. 

Senator Ford. I think he could have. I think he could have early 
on. 

Mr. Gans. Well, as ffu- as I know, the first appearance of the 
hound dog commercial was 1 month before his 

Senator Ford. I think a little bit longer than that because you 
had two hoimd dw ads that were separate. The second one — I see 
some smiles out there, but the second one was more influential 
than the first one, but the hound dog ad itself did not win or lose 
the campaign. That started people to laughing and to thinking, and 
they looked at the more substantive ad as they related to the 
issues. 

Mr. Gans. Well, I think they also looked at— I do not know. I do 
not have the survey data of Kentucky to know whether the attend- 
ance issue which was the issue around which the hound dc^ was a 
significant issue. I do have the tapes of the types of answers that 
Senator Huddleston put out. The first type of answer was an 
Euiswer that essentially said this distorts my record. I was a 94 per- 
cent Senator, and so rarth. The second was an attack ad on his op- 
ponent and on the way his opponent conducted the campaign. 

Senator Ford. And each time he ran those, his opponent's per- 
centage went down. 

Mr. Gans. Right. But the question is which one was more effec- 
tive, and we do not know opponent's percentage probably went up 
as a result of the first set of^ads. 

Senator Ford. Yes, it did, but not significantly in the tracking 
polls. I am privileged to those. 
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Mr. Ganb. I am not privil^ed to that. 

Senator Ford. The Huddleston negative ad. which he decided 
let's get out of this and start tjilfcing about the positive aniectB, 
from then on the problems set in, and when yoa look at and ana- 
lyze the race, that puts you back in the poetare we do not want to 
be in. 

Mr. Gans. That is exactly ri^t. 

Senator Ford. What if he had had an ad something like this that 
said — Senator Huddleston, everyone knew was a late worker, 
worked all night, read extensively, did his homeworit well on l^is- 
lation, that sort of thing. What if he was sitting there at ni^t mth 
the light on and a knock came on the door, and so he would get up 
from his desk, from working on legislation the next day. Agricul- 
ture Committee or whatever, and open the door and say, well, you 
finally found me, at work. Come on in and I will give you some- 
thing to eat. 

Would that have blunted that some in your mind? Just think 
Eibout it a minute. You do not do it with substance, you do not con^ 
front it with substance, you do it with the same attitude that th^ 
are trying to portray. 

Mr. Gans. Absolutely, Emd occasionally somebody finds somebody 
like yourself who is clever enough to dream up an idea that works. 
Congressman McNulty weis the subject of a series of ads that were 
attacking him, and he invented an ad to respond to the attacks 
which showed a Pinocchio figure with an increasingly longer nose, 
because of the lies that were in the attack, and that apparently 
had some effect. All I am saying is yes, if you have clever re- 
sponses, you may be able to undercut the impact, but the danger 
continues to be tiiat what you have is a polity by increasingly esca- 
lated, slick responses, initiatives, and responses, and somehow what 
this polity is all about gets lost. 

Senator Ford. Well, just remember, old Doc Melcher knows. 

Mr. Gans. Right. 

The Chairman. Mr. Gans, thank you very much for excellent tes- 
timony, very forceful, very helpful to the committee. 

Mr. Gans. Thank you very much for having me, and let's hope 
the Cardinals win tonight. 

The Chairman. I am for that. Senator Exon is for that, too. 

Senator Ford. Will Pete get his hit today? That is edl I am inter- 
ested in. 

^The statement follows:] 



Mr. Chairman, m; name ia Curtia B. Gans. I am Vice-President and Executive 
Director of The Committee for the Study of the American Electorate, a non-partiaan 
nonproflt, tax-exempt research corporation, looking into the cauaes and cures of low 
and declining voter participation in the United States of America. 

I would like, at the outset, to thank the chariman of this committee for invitjng 
me to appear, to his staff for their cooperation and asaiatance, and for the occasion 
of this heainng. 

For there ia no more important problem affecting American politics than the 
problem posed by televised political advertisements and the fact tiiat both the chaii^ 
man and ranking minority member of thia committee have taken the lead in at- 
tempting to address this problem is gratifying to me and should be gratifying to this 
nation. 
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Ity underBtan^ng is that this hearing is the first in a MriM and that the focus of 
this hearing ia to raise the broader concerns about the impact of political advertis- 
ing on American politics. My testimraiy, both written and oral, with its accompany- 
ing materials both written and visual, is an attempt to outline the nature of the 
problems that modem day televised political advertising has created for the Ameri- 
can political system. 

As the chaunan of this committee knows, I have been working with two of his 
distinguished colleagues, the Honorable Daniel Inouye and the Honorable Warren 
Rudman, on a slightly different approach to legislatively resolving this problem 
than that offered by the chairman, ranking minority member and others on this 



litis testimony will include an outline of that approach and our views on the rela- 
tive effectiveness of the different approaches. 

But while I would be less than candid if I did not state that I believe our approach 
to be preferable, I view these efforts as parallel, supportive and complimentary. It 
should be said, at the outset, that it is only because 61 the intervention of this com- 
mittee and its chairman that there is any likelihood that this problem will be satis- 
foctorily addressed in the near future. And the work of this committee today in es- 
tablishing a l^islative record prior to a set of committee fmdings is indispensable to 
providing the basis for a Constitutional defense of l^islating constructively in this 

(To this end, I would also ask that the committee include in this hearing record 
certain supplementary materials which are referred to in this testimony.) ' 

The danger posed by televised political advertisiiig, and especially m its present 
and most ^active manifestations in demagogic and n^ative advertising, cannot be 
overstated, llie danger, however, can be categorized: 



My CtMomittee was established in 19V6 to look into the problem of low and declin- 
ing turnout in America. It is hardly a secret that the United States has the lowest 
voter turnout of any advanced democracy in the world, with the possible and occa- 
sional exceptions of Switzerland and India. It is also no secret that with the excep- 
tion of the highly polarized elections of 1982 and 1984, voter turnout has been de- 
clining steaduy since I960, at precisely the time when we have engaged in mi^r 
refbrms to mue it easier for people to vote. It is also no coincidence that voters 
have been tuning out and turning ofT during precisely the time when television has 
become a central element in American lives and television advertising has become a 
central tool in the conduct of modem political campaigns. 

During the last two decades 20 million Americans have ceased voting, attitudes 
towards politics and political leaders have grown more cynical and political institu- 
tions ranging from precinct committee to national political parties nave been atro- 
phying. 

Much of this should not be surprising, because the impact of television as an msti- 
tution is to make of the American public spectators and consumers rather than 
active participants with a stake in the outcome of our politics. 

In its application to politics, the impact of television has been more pernicious. 
For in those campaigns where television can be made into a relevant factor, tele- 
vised advertising accounts for between 50 and 90 percent of the average campaign 
budget. Oone are those vestiges of citizen involvement. Whether it be buttons and 
bumper stickers, to storefronts and canvasses, popular involvement is gradually 
beang eradicated from politics. 

In its stead is increasingly demagogic use of commercial advertising on television. 
On the evidence at the consultants alone, they are producing more and more scurri- 
lous ads because they are effective. But they are also effective in discouraging 
voters. In a survey taken by Daniel Yankelovich for the Public Agenda Foundation 
on the question of campaign advertising, those surveyed indicated that what they 
objected to was not how much was being spent on political campaigns, but how 



view of the political enterprise as a whole and the character of theirpublic officials. 
They are tuning out, turning off and staying home. The question, "What if we held 

' Tin MpplsmeDtal material has been i«tBined in the Conumttee fUea. 
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a rhetorical gimmick in the not 



9. COOT 



Nothing in the forgoing should suggest that the issue of cost ie unimportant. In 
the two and a half decades since 1960 or roughly the time in which television has 
assumed the centrality it enjoys in American lives and in the conduct of campagins, 
costs of campaigns have been escalating, 

A few facts graphically highlight this: 

In I960, the total campaign costs for all races in the United States wae $175 rail- 
lion. In 1980, it was 1-2 billion. 

In 1972, the average cost of a race for the U.S. House of Representatives was 
S39.942. In 1982, it was $158,000. 

In 1972, the average coat for a Senatorial race wae {368,656. In 1982, it was more 
than $1 million. 

In constant dollani, the coet of campaigning has tripled since 1960, doubled since 
1972, 

We are rapidly approaching the time when only the rich or those with accees to 
great individual or interest group wealth can afford to compete. 

In a study which we are in the process of completing, my Committee looked at the 
five highest spending Senatorial campaigns for each even number year from 1974 
through 1984. In those twelve years: 

The average coat of these Senatorial races went from Jl million in 1974 to nearly 
$10 million in 1984. 

The average cost per vote went from 67 cents in 1974 to $7.74 in 1984. (Sen. Jay 
Rockefeller alone spent $32 a vote in his campaign in 1984.) 

The average media cost went from 12 cents a vote in 1974 to $3.46 in 1984. 

There is little question that it is the use and cost of television advertising that is 
most responsible for driving the costs of campaigns up. In the period between 1952 
(when television was first used in political campaigns) and 1972, according to FOC 
figures, the amount spent on political advertising increased Ave times, while overall 
campaign spending doubled. There is no comparable study for more recent years, 
but as can be seen from our limited study of the topepending Senatorial campaigns, 
the average cost of the overall campaign increased by ten-fold, while the increase in 
media spending was nearly 35-fold. 

This is true, in small part, to the fact that media outlets are now charging as 
much as sixty times what they charged in 1974 to air such ads. But in much larger 
measure, it is due to the incr^ised use of these ads in political campaigns. 

The problem created by excess coet in terms of access — access of those who cannot 
afford it to participate in the political process, access of those who bankroll cam- 
paigns to office-holders— will not be solved without squarely facing the issue of 
public financing of campaigns. But it can be mitigated by addressing the problem of 
increased costs at its point of hemmorhage — political advertising. 

c. iNSTrrunoNB 

The rise of televised political advertising also coincides with the continuing de- 
cline of the central political institutions of the American polity, most notably the 
political party. This ^ould not be surprising. 

Once a candidate was nurtured by the party, trained by its leadenihip to leader- 
ship, dependent on local party organization for electoral success and beholden to the 
party once in ofiice in such a way that made some discipline on principle and pro- 
gram possible. Now, a candidate seeks money and a media advisor and arrives in 
Washington, dependent only on polls and constituent service for his continuance in 

This transcendance of party in favor of media consultants enhances the centriiM- 
tal force of special interest, weakens the forces of popular mobilization, both within 
parties and among other organizations and lessens what little stability and cohesion 

exists in the American political system, 

D. ACCOUNTABILITY 

The increased dependence on televised advertising which enhances the influence 
of media consultants weakens the accountability of office holders and candidates. 

A media consultant is by nature not accountable to the electorate. He makes his 
living and insures his future by winning elections for the clients he is hired by. He 



Digilizcd by Google 



can and does use whatever techniqueB and straUgems are likely to benefit his candi- 
date whether thoee strategies and tactics are ethical or not. 

By using techniques sudi as actors playing parts, demagogic scene settingB, imper- 
sonal voice-overs, anonvmous commentators, emotional muflic, etc., he can and in- 
creasingly frequently Joes establish the terms of debate in such a way that his 
client and principal escapes responsibility for what is conveyed and in terms that 
are unanswerable by the opposition, except by resorting to precisely the same tecb- 



Sow 



o what has developed in these United States is a competition, not between lead- 
__j, not between parties, not between principles and propasals, but between media 
advisors who compete with each other to see who can outsllck the other to win. And 
the public has no one to hold accountable. 



E. DISTORTION, DEMAGOOUEKY AND NEGATIVISM 

What this in turn has led to has been increasingly scurrilous campaigning. This, 
of course, is not a new phenomenon. Mudslinfing has been with us for some time. 
Nor is it a new phenomenon on television as Senator Groldwater can testify to from 
his sad experience in 1964. But it appears that it has been elevated to a high art. 

The campaign of 1980 was noted for the extreme, demagogic and n^ative com- 
mercials done by the National Conservative Political Action Committee (NCPAC). 



Subsequent campaigns in 1982 and 1984 have been noted by the d^ree to which 
these campaign excesses have been practiced, not by independent expenditure 
groups, but by the majority of political campaigns. As Jill Buckley, a political con- 



milt^t, suggested at a recent seminar of the American Bar Association, "We do it 
because it works," admitting in the process that she had produced about as many 
scurrilous ads as any other consultant. 

The problem of scurrilouB ads on television is that they are not effectively answer- 
able by rational debate. Senator Goldwater cannot correct the image that he is an 
irresponsible bomb thrower as he was portrayed by the famous ad of the little girl 



Demagoguery and distortion have always been with us, but television has created 
a new, dangerous and destructive playing field. In debate or in print, one can 
answer one's opposition on relatively equal terms. But it is precisely this sense of 
debate, of joining issues, of rational discourse that, I believe, the framers of the First 
Amendment haa in mind which is being undermined by the images put forward in 
the modem-day political campaign. 

r. ItniEPENDENT CAMPAIGNS 

Some years ago, the Supreme Court in Buckley v. VaUo ruled, I believe right^', 
that organixations independent of party and candidate had a right to participate in 
the political dialogue. It did not, however, rule that these organizations had a right 
to dominate the cualogue. Yet, in 1980 and perhaps again sometime in the future 
because of the skill trf' their demagogic advertisements, one organization had the 
ability to dominate the political debate, at least in a number of states. 

While not denying these independent organizations the right to participate in the 
debate, their participation should be in the nature of debate or it is possible that 
our pohty will be dominated not by candidates and parties, but by fringe and splin- 
ter groups with the wherewithal to buy time and create demagogic commercials to 
the detriment of the national dialogue. 



Finally, it should be noted that our system depends both on continuity and onler- 
ly change. A person discharging his duties in ofnce in a responsible manner should 
not be put out to pasture, unless or until his or her views on the major issues of the 
day differ from the constituency which elected him or her (or, of o 



engages in acts that tend to bring disgrace upon either his or her person or the 
otBce he or she holds.) When there were great issues confronting our society — Viet- 
nam, Watergate, the state of the economv (as in 1982)~-there was no (ufTiculty 



8 that every officeholder, every career is subject 
ly the quality of his or her work, but by the slcill 
and demagoguery of a campaign consultant Euid the resulting political advertise- 
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menta. Created images, distorted facta, demagogic film treatment can effectivd; 
wreck a lifetime of loyal, effective public service and with it the stability upoo 
which American democracy depends. 

The sad situation which we face is that talking cows have replaced talldiig candi- 
dates, demagoguery has replaced debate and that the political ayatem haa suffered 
in tiie proceaa. 

My Committee, a year ago, commissioned Austin Ranney and Howard Penniman 
to do a study of whether and how other democracies r^ulated television advertisiiig 
during their political campaigns. That study, aniended to this testimony found that 
every other democracy in the world haa established some regulation over t^ use, 
timing and/or format of political televised advertising. All of these democracies 
either allocate free time, limit the amount which can be spent or the amount of 
total time for political advertising or apply reatrictionB as to the format of political 
advertising on television. 

In view of the adverse effects of televiaed political advertising, the unlikelihood 
that there will be any self-regulation, the distortion of the Constitutional intent of 
firee debate that these ads cause, the United States cannot and should not continue 
to be the only democracy in the world whose laws stand silent on this issue. 

The chairman and ranking minority member of this committee have proposed leg- 
islation that would address the most egregious aspect of the televised advertiBing 
problem — the problem of demagogic negative ads. They are to be commended for 
this effort. 

1 have appended to this testimony a copy of lE^isletion which was introduced last 
rear by Senators Inouye and Rudman in the Senate and Representatives Barber 
Conable and Matt McHugh in the House (and a Constitutional defense prepared by 
the law firm of Kaye. Scholer, Fierman, Hays & Handler) which provides another 
approach to the problem wliich 1 believe would be both more far reaching and entail 
\eBB problems in its Constitutional defense. 

In its simplest terms, it provides that the purchaser of any advertisement of ten 
minutes duration or less intended to influence the outcome of an election (whether 
that purchaser be candidate, candidate committee, party or independent expendi- 
ture group) — that purchaser or an identifled designee must appear befora tb> 
camera, speaking to the camera for the duration of the advertisement It pramits 
some variation in backgrounds provided they are live and taken with the same lens 
as the speaker, mandates written material identifying the speaker and purchaaer of 
the ad. and permits such written material as will identify the caniudate if the 
speaker is not a candidate, the party of the spealcer, whether it is an ad endorsing 
election for the first time or re-election, a solicitation of funds and such material as 
may aid the hearing impaired. It provides injunction relief to get ads which violate 
the standards in the legislation off the air, punitive relief in the form of civil penal- 
ties, and uses the structure of the Federal Election Commission and the U.S. Judici- 
ary for enforcement. It is intended to restore debate by establishing a uniform and 
verbal format for all ads of a certain length. 

We believe this approach is preferable because by establishing a uniform format, 
it does not directly deal with the content of the ad, by making the enforcement 
mechanism judicial, it does not invite the possibility of pre-publication censorship 
and by applying the standard uniformly to televised ads, it does not invite the possi- 
bility that canditates will accept the risk inherent in the legislation being consid- 
ered before this committee to put on their ads in the view that they might be more 
effective than any granted reply. It also may not be so easily seen as having a chill- 
ing effect on speech. 

We are neitner so bold nor so arrogant as to believe either of these proposals are 
the sole sources of wisdom. It could be possible to eliminate the most egre^ous 
sources of demagogic advertisements by eliminating the Sfrsecond and one-muiut« 
spot. It might be possible with difficulty, to eliminate all paid advertisements alto- 

e ether and allocate free time to candidates. But each of these proposals are likely to 
ring the concerted opposition of the organized media. 

But whatever the formula, something should and must be done. 

Although I am not a lawyer, I would like to say a few words about the Constitu- 
tionality of legislating in this area because inevitably the question of A-ee speech is 
raised when legislating in this area. 

I do not believe that the framers of our Constitution envisaged freedom of speech 
for tallung cows or for actors playing Fidel Castro or for blooc&ounds trailing office- 
holders. When we moved into the television age, we took a quantum leap into tecb- 
nolo^. For television is not simfdy another means of communication. It is to con- 
ventional means of communications what nuclear weaponrr is to conventional 
weaponry. It adds a whole new and destructive dimension of tne issue of communi- 
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cations, throufifa the manipulatkai of emotions. And to carry the MUilogy oo* Mm 
further, as it is desirable to regulate the use (rf conventional weaponry and essentitit 
to reflate the use of nuclear wedponry, it may or may not be desiraDle to regulats 
Other forms of speech (and 1 believe it is not), iMit it is essential to regulata tawvised 
political advertising. 

For whether or not one irf the standards that permitted the Supreme Court to 
rule in the lUd Lion case that televisiiNi was a special medium when it came to th« 
iasue of speech— the standard <^ limitaticm in the number of outlets, which may be 
open to question by virtne of the advent of cable and satellite technology — the other 
two criteria for tlut judgment — the cost of access and the pervaaivwHsa and effec- 
tiveness of the reach of televised commimkatiog will continue to set that medium 
off from all others. 

The propoaals being untiaidrred in this hearing are not to undercut free expreesian 
of views but to liberate that free exp res si on from the cloud of image-making, dista*^ 
tion and demagoguery that is the current method of communication. It is to reMore 
debate, civilly, answeralMlity and discosskm to the campaign process in television 
without limiHiig either bow mudi an individual or group can achrertise or what th^ 
may want to say. 

If we can, as the Court has bo ruled, demand by law truth in commercial advertia- 
ing on television; if we can zooe pomoer^rfiy, as Courts have ruled we can, to cer^ 
tain areas in cities to protect mnior^ if we can be rid of liquor and cigarette adver- 
tising on the air, thra 1 think it sbo«ild be possible to restore debate and control the 
deleterious effects ctf political advertising on television, especially in view of their 
n«rative impact on the political procc«. 

Inie issue before this Committee is a part of the fimdamental inue of our ag*- 
TechnoloQr and science grow like topsy, but not all of that growth constitutes 
progr e ss. The fact that children today now spend their summers need from the fear 
of polio attests to the fact science and technolo^ can produce progress. The bet 
that our air is foul, our cities are decaying and consested and the incidence of 
cancer keeps increaaiiig ia teetimony to uie fact that alt products of tedmcriogy do 
not ccMistitute progress. 

llie tssk of govemnent is to sort out what constttutes progress, what is boi^cial 
fbr Bocie^ and to encourage its growth; and conversely to determine what may pcae 
hasards for that socie^ and cootrol or stop its growth. Telensed political advertise- 
rocoite as they are currently bong practiced constitutee a teduKila0c«l developmMit 
not in the interest* of the citizenry or pcrii^. They can and must be regulated. 

I want to take this cqiportuni^ to again thank this committee fbr having me 
appear, to offer it any additional assistance in its deliberations and to express my 
gratitude that it has opened this issue for public drimte and scrutiny, and perfaapa. 
It is profoundly to be bo^ed, for ita constructive reoolution. 

I ask, that not inconsistent with the demands for space and the ooet of paper, a 
number of additional materials be included into the record, some of which were part 
of a hearins held three years ago before the Senate Committee on Rules and Admin- 
istration. Tbeae materi^ include: 

1. S. 2509; Introduced in the 98th Congreas and the floor statements attendant to 
its introduction, and a legal brief defendmg its Constitutionality. 

2. lite Committee for the Study of the American Electorate Study of how other 
damocr a dea regulate their television political advertising, done by Austin Ranney 
and Howard Penniman a! the American Enterprise Institute. 

3. Two articles on this issue by this author. 

4. Two tables on camnaign costs and media costs. 

5. A compendium of selected quotations relating to the importance of political 
omsultants and televiaion in campaigns. 

6. Documents relating to the proportion of campaign budgets devoted to advertia- 
ing. 

7. A compendium of selected quotations on packaging and selling of candidates 

8. A memorandum on coets of production. 

9. A summary of a Nielson Report on Television and a Roper survey of trends and 
attitudes toward television whicn relate to this issue. 

10. Three memorandum relating to: a. the impact of media on campaign costs: a 
memorandum on media spending; and a memorandum on the increase in the coat of 
tbepurchaas of political advertising time in media outlets. 

11. Hytastimony before the Senate Committee on Rules and Administration. Sep- 



Digilizcd by Google 



32 

The Chairman. The next witness is Mr. Steven Sharp, chairman 
of the American Bar Association's special committee on election 
law and voter participation. 

Mr. Sharp, thank you very much for being with us. 

STATEMENT OF STEPHEN A. SHARP, CHAIRMAN, AMERICAN BAR 
ASSOCIATION'S SPECIAL COMMITTEE ON ELECTION LAW AND 
VOTER PARTICIPATION 

Mr. Sharp. Thank you, Mr. Chairman. 

My name is Stephen Sharp, and I serve eis chitirman of the 
aba's special committee on election law and voter participation. I 
am in private law practice here in Washington. Previously I was a 
commissioner and genersil counsel of the Federal Communications 
Commission. The ABA appreciates this opportunity to participate 
in legislative deliberations on questions concernii^ Federal cam- 
paigns, elections, and the political process. 

The ABA's special committee on election law and voter participa- 
tion was the outgrowth of the association's awareness of the need 
for lawyers to devote greater attention to proposals for improve- 
ment of the Federal election process. With the enactment of some 
of these changes and with the attendant increase in the regulation 
of the political process, even more thorough study of the role of 
lawyere and the legal system in campaigns and elections is war- 
rsmted. 

The committee was established to look at both the policy implica- 
tions of statutes and regulations governing elections and the more 
practical questions surrounding the implementation of those laws. 

Mr, Chairman, during our recent annual meeting, the theme of 
your thoughtful speech might well be the theme of these hearings. 
If the democratic process is malfunctioning, we must make it work 
You went on to suggest that if the bar is not committed to making 
democracy work, who is. Senator, we are. 

Over the past decade, the ABA committee has looked primarily 
at legal issues aifecting voter participation and has sought ways to 
enhance the integrity of the franchise and the importance of each 
voter in making the process work. That is by assuring citizens con- 
trol of our Government through the election of public oflicials com- 
mitted to our individual and national interests. 

Prominent areas where our committee has been active include 
political broadcast regulation, campEiign financing, the current and 
future role of political parties, vote fraud, and the use of independ- 
ent regulatory structures to administer campfiign laws. Some of 
these activities have been geeired to deregulating the process; 
others have favored more regulation, but all have been conducted 
in the context that whatever regulatory structure exists should be 
neutral with respect to challengers and incumbents, and fair to 
both candidates and voters. 

An electoral system which informs voters and maintains both 
actual and perceived fairness is one which will encourage voter 
participation in the process. Active, voluntary participation in the 
process by the highest number of citizens is not only a means of 
achieving political stability, it is the essence of democracy. 
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In addition to the specific policies that our committee has pro- 
posed and the ABA has adopted, the ABA committee has played 
perhaps a more useful role eib a convener of ex[>ertB. We have over 
the years brought together politicians, reporters, lawyers, political 
consultants and others to search for means of strengthening voter 
participation in its broadest sense. We have often discovered, how- 
ever, that agreement on a particuleu* solution comes easier than 
agreement on whether a perceived problem is a real problem. 

It is in this context that I would return to your July 7 speech to 
the ABA. In that address you fairly state that many of the real and 
perceived problems or characteristics of our electoral process — 
your speech has prompted us to review our current efforts and to 
determine how we might best respond to your call for the develop- 
ment of a model or a standard for political campetigns. 

The primary focus of your speech troubles us all, but puttii^ our 
finger on the root cause is a little more elusive. The use of innuen- 
do, half-truths, and outright deception as campaign tactics hardly 
can be said to contribute to an informed electorate, or to a healthy 
perception of politicians, politics or government. Such tactics have 
been with us since the b^innings of politics and seem unlikely to 
abate in the future. As part of the process, issues of public educa- 
tion about our democracy must not be overlooked, and (questions 
about public education raise questions about the responsibility of 
the public, not just politicians to improve the process. As Adlai Ste- 
venson noted in 1952, "Your public servants serve you rights 
indeed, often they serve you better than your apathy and indiffer- 
ence deserve." 

To the extent that legislative action seems appropriate, such 
action must take care to protect the effective voicing of Intimate 
criticism of government and candidates, to protect the constitution- 
al rights of all participants in the process, to distribute fairly all 
regulatory burdens, and not to attempt indirectly that which could 
or should not be done directly. 

We should keep in mind that questionable campaign tactics are 
also part of a broader scope of issues surrounding the fairness of 
campaigns and citizens' perceptions of government and the politi- 
cal ^irocess. Any attempt to solve a problem in one area of the proc- 
ess inevitably affects other areas, and careful consideration of the 
impact is essential. 

m recent years there has been an increase in attention given to 
native advertising in campedgns. We have seen media campaigns 
directed against candidates and their supporters, some of which 
has been less than enlightening. In some cases, some advertising 
may have had an impact on the outcome of the campai^. Whether 
it luul an effect at the polls, it clearly has had a negative effect on 
voters' perception of the political process, of the people involved in 
that process, and of those governing at State, nationed and local 
levels. 

We see a dtmger that negative campaigning, when carried 
beyond fair and Intimate criticism, will reduce citizen piuticipa- 
titm in t^ electoral process and will retard the ability of citizens to 
make informed choices. 

Mr. Chairman, you have called on the ABA to help fashion a 
higgler standard m conduct in the American political campaign. 
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Consistent with our ABA mandate to study and recommend legal 
proposals to improve the electoral process, we will direct our atten- 
tion to your new challenge and will look forward to working wiUi 
you in l^e development of this agenda. 
[The attachment follows:] 

Appendk a.— aba Poucy Positions 

Abeentee Balloting: Urge recodification of federal Btatutee governing absentee bal- 
loting procedures for military personnel and U.S. civilians abroad, and granting of 
federal aaaistance to states that adopt federal proviaiona. August 1980. 

Districting: Support single-member districting for state legislatures and certain 
local government entities. February 1981. 

Election of the President: Support proposed conBtitutional amendment providing 
for election of the President and Vice-President by direct popular vote and abolititn 
of the Electoral College. February 1967 and February 1974. 

Equal-Time Provision of Communications Act: Support legislation repealing equal 
time provision as to presidential candidates and amending as to congressiODsI ctmdi- 
dates. August 1975. 

Federal Campaign Financing: Support legislation for federal campaign finandiw 
which includes principles concerning contribution and expenditure limits and stand- 
ards for providing matching federal funds for presidential and congressional candi- 
dates. August 1975. 

Federal Election Commission: Support the creation and independent fiinctioning 
of a Federal Election Commission. August 1975 and February 1976. 

Postcard Voter Registration: Support l^pslation creating a federal administration 
and procedures and funding for voter registration by mail for federal elections. 
August 1974. 

Presidential Selection: Support certain modifications to the presidential selection 
process, Jamuary 1982. 

Twenty-Fifth Amendment: Support joint congressional hearings pursuant to 25th 
Amendment procedures for filling vacancy in the Office of Vice-President. August 
1974. 

Vice-Presidency: Support retention of the constitutional Office of Vice President 
and involvement of the Vice-President in the operations of the presidency; urge 
presidential contenders to announce tentative lists of possible vice-presidential run- 
ning-mates, and favor televised debate by vice-presidential candidates in any future 
presidential debates. February 1977. 

Voter Participation: Urge the President to appoint a comroission to study the de- 
cline in voter participation, support the enactment of legislation that encourages 
voter participation, including fair congressional redistricting, and urge the state and 
local bars to aid the Association in improving voter participation. February 1979. 

Voting Rights: Support extension of the Voting Rights Act of 1965, with amend- 
ments. August 1961. 

The Chairman. Mr. Sharp, I very much appreciate your testimo- 
ny and the interest of the ASA in this area. 

As you point out, the American Bar Association v/aa good enou^ 
to ask me to speak at the last convention, and I did speak on tJ^ 
subject of what has happened to elections, and expressed my view 
that the ABA was in a position to take the lead in this area. 

Maybe this legislation that is before us is a good idea maybe it is 
not. It seems to me, though, that the solution to the present sicken- 
it^ condition of political campaigns, should not just be in Uie 
hands of people here in Congress. It should be in the hands of the 
American public in genersd, Eind particularly that body of people 
who are used to the vigorous debate of real issues, and yet vigorous 
debate within some sort of framework that provides for decenQr 
and provides for fEiimess. 

In the trial of a lawsuit, aU the relevant issues are supposed to 
be vigorously presented, and debated and the focus is on t&ose rele- 
' it issues. There is a joining of issues. That is what the pleading 
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process is all about. The full presentation of the position of the liti- 
gants would not be served by turning the trifil of a lawsuit into 
open-ended verbal abuse, and in fact, that is not permitted by the 
judge. Everything does not go in the trial of a lawsuit, and yet the 
trial of a lawsuit is clearly something that is encompassed and ulti- 
mately governed by our Bill of Rights. 

If anyone deserves protection, it is a litigant, especially in a 
criminail trial where his or her liber^ is in jeopardy, eind yet every- 
thing does not go in the courtroom. Mudslinging does not go in ihe 
courtroom. Badgering j>eople does not go in the courtroom. Smears 
and lies do not go in ttie courtroom, and it seems to me that that 
group of people in our country who have a special talent and a spe- 
cial training for the vigorous presentation of ideas can offer a great 
deal to us in suggesting a way out of this really revolting mess that 
is the present state of political campaigns in American. 

So I very much appreciate your being here. 

I do not know if you have any rejoinder you would like to make 
to my comments. 

Mr. Sharp. As I said, our committee is studying this area. We 
are edso studying this year particularly the role of political parties 
in the electoral process and what legal steps or suggested policy 
steps in terms of campaign laws might enhance the role of parties 
relative to other participEints in the political process. 

I also would certainly request that a copy of your remarks to the 
bar association in July be included in the record of this hearing. I 
think they are very thoughtful and very helpful, and I think they 
stirred a lot of lawyers who were there to thinking, and I think it 
was a very useful set of remarks. 

The Chaieman. Thank you very much. 

Senator Hollings. 

Senator Hollings. Yes. 

Mr. Sharp, most respectfully, what have you told me about this 
bill this morning? 

Mr. Shabp. What I said this morning essentially, Senator Hol- 
lings, is I agreed with you with respect to the prwlem. I am not 
sure that this bill or any of the bills that I have seen, without fur* 
tber study of the constitutionedity and of the practicality of imple- 
mentation, is adequate. I think from the discussion that has pre- 
ceded this, it becomes somewhat evident that none of these peirticu- 
lar proposals seem to be the ultimate solution to the problem. I Eun 
not sure there is a solution to the problem in a total sense. There is 
always that tendency to be negative in a campaign or to attack 
your opponent. That just seems to be the nature of the system. 

However, there probably are ways in which we can examine the 
communications laws and the electoral laws to see whether or not 
there is a way which we can do this, at the same time protecting 
the various rights involved. 

You have to be very careful with respect to constitutional rights. 
I realize you are quite sensitive to that. And you have some practi- 
cal problems in terms of implementing any type of Evstem. I have 
lived with the politicEil broadcasting laws now for wout 15 or so 
years on an almost daily basis, both in my time at the FCC, which 
encompassed 8 years, plus private law practice. I have seen how 
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they work and I have seen how they do not work. It is a very diffi- 
cult area. 

Senator Hollings. Do you think that this bill is workable from 
your expertise? 

Mr. Sharp. I would suggest that the bill needs some revisions. I 
think that there are certain areas, certain concepts in the bill 
which have a great deal of iwtential. I think some of the details 
need ironing out. That is a matter, if I had the time to sit down 
and look at the text and work through it with your staff, I think 
we can probably 

Senator Holungs. We would appreciate that. 

What about the constitutionality? What you are saying now at 
this particular point is the ABA has made no decision with respect 
to the constitutionality of this bill. 

Mr. Sharp. Yes, sir; that is correct. The committee is here testi- 
fying on behalf of the ABA with respect to our general mandate to 
examine this area. As you know, the ABA's policy is not to endorse 
or oppose legislation unless authority has been granted by the 
house of delegates, and the House has not yet considered this par- 
ticular set of circumstances. 

We will take it up with our committee at its next meeting. We 
will proceed to deal with that, and if we can get it to the house of 
delegates by the next meeting, then we can get back with you on 
that. But in the meantime, we can work with your staff to see if we 
cannot work on this. 

Senator Hollings. Thank you very much. 

Thank you, Mr. Chairman. 

The Chairman. Senator Pressler. 

Senator Pressler. Yes. 

I would like to submit this question to you. 

Sometimes negative caim)aigning might be a good thing. For ex- 
ample, let's say a pubUc omcial only had a 50-percent voting record 
on the Senate floor or the House Hoor. Would it be wrong for an 
opponent to point that out? Or let's say that in 20 years of serving 
in Congress a Member had never had an amendment or a bill 



Senator Ford. The public would probably like that. 

Senator Pressler. That might be a positive thing in this day and 
age, but a challenger has to point out why he is better than the 
person in office. 

Let's go back to the 50-percent attendance record on the Senate 
floor. There might have been a reason for it. He might have been 
sick. There might be a lot of reasons. But would it be wrong for me 
or for someone to say our incumbent Senator has only voted 50 per- 
cent of the time on the Senate floor? Is that a negative ad? 

Mr. Sharp. That is a real problem in the sense that there are 
two aspects of that, and one is how you do it, in terms of creating 
an impression. The statement itself may very well be true, and 
whether it is considered to be negative, I guess if you had a 50-per- 
cent record you could say the cup vtaa half full, but the question is 
how full does it have to be. 

Then you get to the issues of perci»}tion as to what makes an ef- 
fective Senator, what makes an effective Congressman? Do you 
have to be on the floor? Do you have to make 50 percent of the 
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votes, 100 percent of the votes? Those are issues of perception 
which one candidate may differ with another candidate. Somebody 
may think that it is important to be there for every vote and not 
be able to make all the committee meetings, or be able to meet 
with constituents, or whatever the various tradeoffs are that one 
faces when you have only 24 hours in a day. 

But to take a campai^ spot like that and to say my opponent 
was only there 50 percent of the time, 1 do not know. It could be 
unfair, it could be not unfair. It could be very well legitimate criti- 
cism. 

I think the tenor of unfairness, the focus of this is not agfiinst 
criticism but on how the criticism is done. Does it create percep- 
tions that are unfair whereas the facts may be there? 

Senator Pressler. Or is it a negative ad if somebody points out 
something about their oi>onent's stands on issues that they £u-e not 
emphasinng? For example, let's say that I am totally a free trader 
but I am spending all my time talking about railroads. Is it wrong 
for my opponent to run an ad to people who might be protectionis- 
tic saying do you know that Senator Pressler is a free trader to 
people who might be protectionistic? Is that a negative ad? 

Mr. Sharp. I would have to say that that is not a negative ad. 
There is a certain measure of information that has to get to the 
voters. If you want the voter to make an informed decision, then 
the voter has to know, if in fact that is true, and of course, when 
you say free trader, that has its own connotations, but if you say 
you voted for this bill or that bill and you can say and I disagreed 
with that, that is a clearly legitimate criticism and a divei^ence on 
issues. 

Senator Pressler. One problem is how do you describe negative 
ads. My opponents might not run a negative ad, but they might get 
some information out about me that 1 would consider negative, and 
of course, I would like to get some information out about them. If 
you are behind in a race and the public does not know about some- 
thing, how do you let them know without running a n^ative ad? 

The Chairman. If I could just interiect, this biU does not prohibit 
n^ative advertising. It does not. All this bill says is if you are 
going to do it, do it with your own face and your own voice. If you 
do not do it with your own face and your own voice, the opponent 
gets a free chance to rebut it or to respond, but it does not shut off 
the ads. The idea is not to shut off debate or discussion of the 
issues. 

Senator Pressler. And I am very much in favor of that, but let 
me ask you this. What if some group, such as the teachers, feels 
that an issue is not being addressed at all in the election, and they 
want people to know that a certain Senator had voted against edu- 
cation, whatever that means. Then if they ran that ad, there would 
be a free response time under the bill? 

The Chairman. Yes. 

Senator Pressler. But if it gave any criticism of him, then it 
would be considered a negative ad? 

The Chairhan. No. In other words, the person against whom the 
ad operates, in the case of a PAC or an interloper, would get time 
to respond. 
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Mr. Shaep. I think your question ultimately gets to the critical 
issue of the question of definition, and then what does the defini- 
tion trigger? If you criticize your opponent, you say my opponent 
voted for this bill, and I think that was wrong. Is that negative or 
is it critical? And if so, does your opponent get free time to respond 
to what you have just stated? 

Senator Pressler. He would not get free time if I appeared criti- 
cizing him. 

Mr. Sharp. Yes; that is the difference in terms of the structure. 

The Chairman. Senator Ford. 

Senator Ford. Mr. Chairman, let's talk about the conunittee for 
a minute and where we are coming from here with Mr. Sharp. 

When a piece of legislation is marked up by this committee and 
presented to the Senate floor, whose name is on it? That is your 
name. And that eliminates the ability of my name, if it was my bill 
or Senator Gorton or Pressler or HoUin^. The introduction of that 
bill may get some time or space, but if every bill I introduced hap- 
pened to be assigned to the Commerce Committee, then I «)uld 
very well be accused of not ever passing a bill because my name 
was not on it. 

On the other side of that coin. Senator Deinforth could catch a lot 
of Hades etbout some bills this committee passed that he was very 
much opposed to but his name was on it. That is the nature of the 
brute. 

So somehow I do not think we are ever goii^ to change that 
unless we change the system itself. You know, there are some prob- 
lems we cannot offset. 

Now, Mr. Shsirp, how do you keep campaigns from being just TV 
ads developed by an outstandii^ PR firm and bounced back and 
forth? How are we going to prevent that, because let me read your 
statement here, "We see a danger that negative campaigning, 
when carried beyond fair and legitimate criticism." 

Now, define mir and legitimate criticism for me. When would 
you take a case for an individual and sue? 

Mr. Sharp. Well, I think the issue with respect to fair and le^ti- 
mate criticism is what Senator Pressler and I were just discussing, 
and that is that he raised the question of what about the 50-per- 
cent voting record? 

Senator Ford. I think that is a Intimate question. 

Mr. Sharp. I think you are right, and when you get down to the 
drafting the question ultimately is if you are going to do this, some- 
where you have to draw the line. 

Senator Ford. Now, is that an issue? 

Mr. Sharp. Is which an issue? 

Senator Ford. Would that be in the broad definition of issues? 

Mr. Sharp. The votii^ record? 

Senator Ford. Yes. 

Mr. Sharp. I think you would have to say so, if you are talking 
about issues hke should we have free trade or should we vote 50 
percent of the time. I notice that Mr. Gans lamented the fact that 
there was no discussion or very little discussion of issues. We tend 
to describe the issues in a political campaign as the pro and con of 
a particuleu" bill or a policy. I think we have to keep in mind that 
in my experience wi^ voters, the issue they are primarily con- 
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cemed with is the ability and the integrity of the candidate, and if 
the person is going to be elected, they want to know how that 
person is going to handle themself on fin issue that they may have 
never even heard of. They may not understand the issues, but 
whether through watching television or shaking hands or looking 
them in the eye or whatever it is, the want to have the feel that 
that person is someone they can trust to do a good job. 

Now, in that sense, the issue may be do I want somebody there 
100 percent of the time on the floor, do I think that is important? 
Each person is going to have a slightly different perception of that. 
But it is cleEU-ly the issue. 

Senator Ford. Well, what is beyond fair and le^timate criticism? 
I know it is what the courts say ultimately, but in your personal 
judgment, you do not have to represent the bar or your aBBOciation, 
what is beyond fair emd legitimate criticism? 

Mr. Sharp. I think really, criticism has to be based on fact, of 
course. I think everyone can agree that there should be a factful 
basis. 

Senator Ford. What if it is 95 percent false and 5 percent true? 

Mr. Sharp. I think if you are talking about a 95-percent false, it 
is not based in fact, and the question is, for instfmce, if I said you 
had a 50'percent voting record, and you did not have a 50-percent 
voting record, you had a 100-percent voting record, then that is 
clearly unfair. 

Senator Ford. Now, how do I get to my opponent if we do not 
have some way— just run another ad, and then we become TV com- 
mercials? 

Mr. Sharp. That seems to be the dilemma we are fetced with at 
the moment. Once you have started this process, as you were dis- 
cussing earlier with respect to the hound dc^, you may have to 
find a way to respond to that. 

Senator Ford. Well, what criteria is here to be sure t^t particu- 
larly opposition tells it all, if I have a 100-percent voting record, 
and so far this year I have, and my opponent says he has missed 50 
percent? 

Mr. Shabp. There are ways that you could explore and I am just 
speaking as an individual, and I am speaking, as I ti? to think this 
thing through and not spending much time on it, but if you are 
concerned about the truth of the ads, perhaps we should look at 
truth in advertising, and if you want to get into that area where 
there ia a blatant untruth, tben you have advertising laws which 
govern these things. 

If you want to talk about identificatioii of those responsible for 
the ad section 317 of the Conmiimications Act requires sponsorship 
identification. That can be either strengthened or the implementa- 
tion can be strengthened. 

There are options I think available which should be explored, but 
I think should be explored with a good deal of depth. 

The Chairman. Mr. Sharp, thank you very much for your testi- 
mony. We have a number of additional witnesses, and I am afraid 
we are going to have to move on. 

Ms. Kdii^, Mr. Wertheimer and Mr. Guggenheim have agreed 
to appear on a panel, presenting their testimony one after another 
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and then being questioned as a panel, and I think that would facili- 
tate the timing of the situation. 

I want to thank you all very much for being here and for your 
patience, and for waiting so long to testify. 

Ms. Ridings, would you like to proceed? 

STATEMENTS OF DOROTHY RIDINGS, PRESIDENT, LEAGUE OF 
WOMEN VOTERS: FRED WERTHEIMER, PRESIDENT, COMMON 
CAUSE; AND CHARLES GUGGENHEIM, PRESIDENT, GUGGEN- 
HEIM PRODUCTIONS. INC. 

Ms. Ridings. Thamk you, Mr. Chairman, members of the commit- 
tee. We have a brief statement from the Leei^e of Women Voters, 
and I will not read it. I will make a few opening comments, howev- 
er. 

I am Dorothy Ridings, president of the League of Women Voters 
of the United States, and you all know the L^gue. You know that 
we are the national umbrella for 1,300 local and State leagues in 
all 50 States, Virgin Islands, Puerto Rico and the District of Colum- 
bia. And the League has for its entire 65 years of life had a deep 
and abiding interest in the whole gamut of electoral issues, particu- 
larly those surrounding campaigns and campaign practices. 

We are a nonpartisan organization. We do not endorse or oppose 
candidates for political office nor political parties, but are very in- 
terested in the electoral process. We are very interested in the citi- 
zen voter, the integrity of the electoral process, and the impact of 
elements of campaigning such as the focus you are giving here 
today on negative advertising. 

I will also say we are not here to fully endorse the particular 
piece of legislation that you have laid on the table, although we 
commend you and this committee for your attempts to improve the 
quality of the electoral process. We stand ready to work with you 
and to do some more indepth research not only of this particular 
piece of legislation, but other pieces of legislation that are being 
considered along this line because we share your concerns. 

But I would be less than honest if I did not tell you that at this 
moment we are more concerned about some particularly pressii^ 
matters that we think also have a real impact on the electoral 
process, or have the potential for impact on the process, such £is 
preservation of public financing for our Presidential campaigns, 
which we are in danger of losing. And I would speak to you as indi- 
vidual Members of the Senate who may be addressing that issue 
and helping preserve the checkoff box on our income tax forms. 

Another pressing matter is the Supreme Court case on redistrict- 
ing, which may seem a little far afield, but I would submit that it 
is not. I was delighted that a bipartisan group of Members of Con- 
gress joined many of us on that side in our Supreme Court case. 
Still another issue is our continuing 5-year attempt to get the tel- 
evision broadcasters to quit the odious practice of early projection 
of election returns, which we think also has an impact, and a very 
negative impact, on the electoral process. 

We do share your concerns about negative political advertising, 
and I would only make a few comments in that regard, because too 
often in the heat of political campaignii^ it has been awfully easy 
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to concentrate on the vote instead of the voter. That is where our 
concern lies because we do believe that there is a great need for 
honest answers to policy questions from candidates about how they 
stand on political issues. We think that voters do need clear propos- 
Etlfi for solving the problems of the country, their States and their 
nations. And they need to hear about the issues. 

We have had a slogan for some time. Issues, Not Images, and 
that holds up just as well in 1985 as it did many years £«o when we 
started using it. 

I would mention just a few things in this regard eis well, the 
areas where the League has been working quite diligently to try to 
contribute to the forum for free and honest debate— because there 
are ways to use the media fairly and honestly to counteract cycli- 
cal, unscrupulous campaigners. We have instituted our own pro- 
gram to combat the effects of slick, sometimes negative media 
packaged candidacies, and we do include debates as part of that 
process. We recognize that the content and format of debates leave 
a lot of room for improvement, and we remain committed to that 
process. 

We also have a commitment to produce such literature as voter 
guides, which the League is well known for throughout the coun- 
try, to allow the candidates to express their own views on the 
issues without the intermediaiv of an interpretive narrative. We 
also have publications that explEun the electoral process. I brought 
a few with me. I am not going to enter them in the record because 
they are copywritten, but I would like to leave them for the com- 
mittee's consideration. 

We do this publication every 4 years, choosing the President. 
This is the 1984 edition, aind it does include some material in here 
about campEiign advertising. Our publication, Facte on PACs, which 
is a narrative on the pros and cons of poUtical action committees, 
and certainly you have some interest there. And one I hold up for 
your attention because it is one that has attracted a lot of attention 
from the public, and it is called Pick a Candidate. It really is a 
very simple little brochure that has kind of surprised us with its 
popularity because it talks directly to a voter about how to look at 
a candidate and a campaign and to evaluate the issues and the 
componente of the campaign for yourself. 

For example, there is a small section in here about radio and tel- 
evision advertising, and commercials, political commercials. It asks 
you to ask certain questions of yourself when you see certain kinds 
of campaign etdvertising. It also goes on to talk about what to look 
for, such as name calling, rumor mongering, loaded stetements, 
guilt by association, cateh words, baiting and that sort of thing, 
which we know is all too common. 

I would tell you that at the conclusion of one of the Democratic 
primary debates sponsored by the League last spring, one in which 
at least one member of the panel was a participant, in Atlanta, 
GA, we sponsored a very brief commercial ourselves offering this 
publication without charge to anybody who sent us a self-ad- 
dreaaed, stomped envelope. They had to pay double postege to get 
this, and we were rather overwhelmed with the pubhc's interest in 
a short explanation of how to look at campaigns and candidates. 
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particularly throi^h the advertising that is put forth, and to evalu- 
ate them for themselves. 

I would mention one other thing. We are very active in promot- 
ii^ the American Association of Advertising Agencies' code of 
ethics for political advertising, which is proposed by the associa- 
tion, and we endorse it, as do both of the political parties. We were 
instrumental just in this last campaign in getting an inclusion in 
that aide of ethics of gender as well eis race, color, national origin, 
ethnic origin and a whole host of other things, as being those ele- 
ments a fair and honest campaign should not exploit. I do not 
know if I need to use an illustration, but for example, the feminine 
hand reaching for the red hot line, or the implication that someone 
by ethnic origin would be suspect as less of an American because of 
their ethnic origin, or that a person of a certain race or color would 
be suspect simply because of that race or color rather than looking 
at the person for themselves. 

We do again join with you in your concern for the impact of neg- 
ative eidvertising as one element that must continue to be looked at 
in the continuing process to improve our electoral process. We are 
delighted that you are doing this. We will continue to work with 
you on S. 1310 as well as the other pieces of legislation that may be 
offered for your consideration, either as amendment or as substitu- 
tion. 

I would only tell you that we applaud your efforts to call pubhc 
attention to something that is increasingly a problem for American 
voters and the electoral process itself. 

Thank you, Mr. Chairman. 

[The statement follows:] 



I am Dorothy S. Ridings, President of the League of Women Voters of the United 
States. I am pleased to be here today to diacusa fair campaign practices, a subject of 
great interest to the League at all levels, national, state and local. 

The League of Women Voters is a nonpartisan political organization with a quar- 
ter million members and supporters in more than 1,300 state and local Leagues in 
all 50 states, the District of Columbia, the Vimn Islands and Puerto Rico. We do 
not support or oppose candidates for political omce. 

The League of Women Voters has a long, proud history of highlighting issuea 
during election campaigns and of helping voters get clear, honst answers to their 
questions. We are dedicated to enhancing citizen participation in federal, state and 
local government decisions and increasing citizen participation in the election proc- 

We share the concerns that the sponsors of the "Clean Campaign Act of 19S5" 
have raised about negative political advertising. We commend the efforts of elected 
officials to improve the quauty of the electoral process and the willinniess of Mem- 
bers of Congress to explore ways to make campaigns more truthful and of more real 
use to voters. 

The democratic process depends on free, open and robust political debate at all 
times — especially during campaigns. Ite integritj[ is the responsibility of all citizens, 
but it most critically depends on those in positions to affect the electoral process. 
Democracy can only work if every candidate, every press secretory, every advertis- 
er, every party leader and every journalist and broadcaster accepts his or her re- 
sponsibility for fair campaign practices. 

In the heat of political battle it has often been all too easy to forget the true focus 
of campaigns: the voter. Voters need honest answers from candidates about their 
positions on issues that concern them. They need clear proposals for solving the 
problems facing their nation, their stetes and their communities, liiey need to hear 
^mut issues, not images. 
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It ia easy Bometimes for campaigners to forget that the typical citizen is resutta- 
miented. As President Franklin Delano Roosevelt said four decades ago: ". . . the 
future lies with those wise political leaders who realize that the great public is in- 
terested more in government than in politics." In the mid-198(te, we still see in 
many cases that images and politics supersede the citizen's attempt to focus on the 
isKiM tmd the problems of government. 

Polititt may not have changed that much since the Roosevelt era, but communica- 
tions technology has. S^le b now a far more important component of campaigns 
and a varied of new communications techniques are used to sway voters without 
addrMnog the issues of the day. It is important to keep these technological changes 
in mind, and find ways to use them constructively for the benefit of the voters who 
are trying to make political choices. 

Citizen education to enhance the political debate is a role the League of Women 
Voten embraces. As a grassroots citizen oraanization, the League is concerned 
about the effects of muduinging and untruthful campaigns managed with the atti- 
tude of "win at all costs." lliis cynical approach to '•<""p"'fp''"g not only degrades 
the democratic electoral process, it diminishes candidates and voters alike. The cur- 
rent turn towards negative media campaigns is especially dangerous when it in- 
volves racial and gender discrimination. Any misuse of these topics has the most 
insidioua, deleterious effects, and it must not be tolerated. 

There are wa*e to use the media fairly, and to counteract cynical, unscrupulous 
i. The League has instituted its own program to combat the effects of 



•lick, media-packaged candidates, including televised debates, printed voter guides 
and poblkations uiat explain the electoral process. In addition, we have endorsed 
the American AMOciation of Advertisinf; Agencies' Code of Ethics for Political Ad- 
vertising. We have also adopted a poaition on campaign finance, supporting public 
Rnancing, disclosure and other fair campai^ practices. 

At the national level, the League's citizen education efforts are marked most 
prominently by presidential debates. However candidates and their media advisor* 
prepare for them, and however long and painstaking the negotiations may be, in 
these debates the candidates must face eacti other alone, without the benefit of in- 
stant "message rackaging" by their issues staff, or cosmetic adjustments by their 
media advisors. These debates remain the only opportunity the pulic has to see and 
hear the presidential candidates at the same time, in the same place and under the 
same conditions. 

The League's efforts to get campaigns back to issues extends from the presidential 
race to congressional offices, and to statewide and local level offices as well. In a 
nattonally-coordinated project in 1984, Leagues of Women Voters around the coun- 
try sponsored televised debates in 60 House districts and nine Senate racea focusing 
OD national security issues. In addition, Leagues throughout the country sponsored 
countless other debates in races from the U.S. Senate to local school boards. 

The League of Women Voters has a tradition of providing nonpartisan citizen in- 
formation since its founding in 1920. We welcome this role, but it must be enhanced 
by others active campaigns. Candidates have the ultimate responsibility to commu- 
nicate their ideas and opinions to voters. Partiee have the role of provi<ung partisan 
information and illuminating partisan differences. Broadcasters and advertisers also 
are essential communicators; they put their mark on political communications and 
shape the political climate. 

Mow is tne time for reasoned debate on fair campaign practices, in the absence of 
immediate campaign pressures, when electoral victory is a far-off goal. Campaigns 
must be focused on enlightening — not manipulating — the voters. 

The Chairman, Thank you, Ms. Ridings. 

Mr. Wertheimer. 

Mr. Wertheimer. Thank you, Mr. Chairman. 

We, too, appreciate the opportunity to be here. The general issue 
of campaign nnancing has been an issue of central concern to our 
organization throughout its existence. We think you are addressing 
an important area, and we commend you, the committee, the co- 
sponsors of the bill for the leadership you are showing in exploring 
tnisarea. 

We, too, believe that there are larger questions, broader ques- 
tions involved in the campaign finance areei. We similEtrly are 
strongly opposed to any effort to do away with the dollar tax check- 



Digilizcd by Google 



off. We believe that the most fundamental problems in the cam- 
paign finance area cannot be solved until there is a comprehensive 
reform of the congressional system and the issue of the role of 
PACs is dealt with. 

But having said that, I would also say that we feel what you are 
doing here is very important. The bill that has been introduced 
deals with really two different aspects of the role of negative adver- 
tising: the role of independent expenditures and the role of adver- 
tising between the candidates, and I would like to address them 
separately. 

The problem of negative advertising in the case of independent 
expenditures is particularly Eicute for a couple of reasons. One, the 
question of accountability. A candidate attacks an opponent and ul- 
timately must stand at the polls for that attack. An independent 
expenditure group does not. They can do or say whatever they 
want, and when it comes to the day of reckoning at the ballot box, 
they are not up there. So the kind of eiccountability that exists for 
candidates for what they say simply does not exist in the role of 
independent expenditures. 

Terry Dolan perhaps put this best, the head of NCPAC and a 
leading proponent of independent expenditures, when he sfiid a 
group like ours could lie through its teeth, and the candidate it 
helps stays clean. That is a fundamental problem. 

The second big problem is it just distorts the competitive balance 
between the candidates and the parties because all of a sudden you 
have an unknown player who can spend $1, $500,000, |1 million, or 
$5 million and inject themselves into the race in a way that a can- 
didate has not or may not be able to plan for. 

Independent expenditures and their impact on the political proc- 
ess have been widely condemned. Even though they were primarily 
intended to benefit Republicans in the 1980 presidential election, 
the then Chairman of the RNC, Richard Richards, said independ- 
ent spenders create all kinds of mischief, and added, if campaigns 
are going to be honest, the candidates have to be responsible for 
everything that is done. 

David Broder has written the din of negative advertising does 
tend to denigrate and drown out the healthy debate between candi- 
dates and parties that ought to be the heart of any campeiign. 

Congress has in the past enacted limits on the amount that inde- 
pendent spenders could spend, and the court has said no. The court 
has said that is an unconstitutional limitation on the rights of indi- 
viduals and groups to speak. There are steps, however, that can be 
tftken to balance the role of independent expenditures, and this bill 
in our view proposes the sii^le most important step that can be 
taken. It does not, as stated, it does not prohibit independent ex- 
penditures. But it provides candidates with the capability to deal 
with them in a race, and given the kinds of money that can and 
have been spent on independent expenditures, we think that it not 
only would be an extraordinarily important step in restoring the 
integrity of the camptugn finfuice system, but it really would in a 
major way help deal with the negative impact that independent ex- 
penditures have had on the political process. 
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By giving candidates the opportunity to respond, it adds, it does 
add some accountability back into the process by having these 
issues, if they are raised, answered. 

As you pointed out, Mr. Chairman, in your remarlu when you 
introduced the bill, it also deals with this question of trying to deal 
with hi^e sums flowing into your campaign and all of a sudden 
having to plan not for one but for many campaigns, as Senator 
Hollings talked about when he, with his remarks, when the bill 
was introduced. 

This is not a perfect solution, and all of you know, and it has 
been made clear to day, there are no perfect solutions to these 
problems, but this is a very insidious problem for the political proc- 
ess, for candidates of both parties, for both political parties and we 
think you have a retil solution here to deal with that problem. 

With r^ard to the personal appearance provision, there are a 
series of concerns about that that we have raised in our testimony 
that we present to the committee and urge that you consider it as 
you look at that area of legislation. 

We share the concerns expressed by the impact on the electorate 
by n^ative advertising. There still needs to be some way to diffei^ 
entiate from a public policy view between the very deuneiging 
impact on public participation, on alienation that comes out of neg- 
ative advertising in television, and television is a different animal 
in this, as was mentioned earlier. It truly is a different player in 
the political arena. It msignifies, it often intensifies, it has tne ca- 
peicity for far, far greater impEict, in my view, on the electorate 
than other forms of advertisii^. 

There still has to be a way of distinguishing between the damag- 
ing impacts emd the value to the political process of candidate 
forcefully explaining what their views are eind of differentiating 
themselves with their opponents. It seems very hard to accomplish 
that by stetutory language, and that is one of the concerns we raise 
for the committee. 

There are a couple of other concerns I would like to note in clos- 
ing. By channeling television advertising into personed appear- 
ances, we do have to look at the question of whether and to what 
extent that is enhancing that single factor of how a person looks on 
television, how they physically look, how they come across versus 
the variety of other factors involved in trying to campaign and get 
your point of view across. 

Second, it does pick out one area and tell a candidate how to c(m- 
duct their campaign by statute. We have been generally reluctant 
to see statutes telling candidates how to run their campaigns. That 
ia Bimply a factor we think that should be examined. 

The last one and perhaps the most difficult, by nature, incum- 
bents are far better known than their challengers generally. That 
is not fdways true. Incumbents have a stake in ignoring their chal- 
lengers in those kinds of situations and have a stake in stressing 
the positive sides of their records. Challengers who are less known 
are more likely, if at all, to run an effective candidacy, to have to 
be able to deal with their candidate's records and campaign direct- 
ly with regard to that. The net result of the impact of this may 
well be tmit this provision would apply primarily to challengers 
and have incumbente wind up being favored under the provision. 
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and we think that is something that could tilt in the way of incum- 
bents that may not be fair, and it is somethii^ we ageiin urge you 
to look at. 

So with respect to the second part of this legislation, we do see 
problems, but we do f^ree with your desire to try to get a handle 
on something that is now having a very negative impact on the po- 
litical process. 

With respect to the first, the independent expenditure provision, 
we think that could do extraordinary good in helping to deal with a 
difficult problem that is really unbalancing the campaign process. 

Thank you, Mr. Chairman. 

[The statement follows:] 

Statement of Fred Wektheimek, Pbebident, Common Caubb 

Thank you, Mr. Chairman and Members of the Committee, for this opportunity to 
t«rtiiy today. As you know, the ieeue of campaign financing has been of central con- 
sem to Common Cause throughout its fifteen year history, and I am pleased tfi be 
able to present our views for this Committee's consideration. We beheve that serioua 
problems exist in the campaign fmancing system today, particularly in congression- 
al races, where fundamental reforms are needed. We appreciate the interest shown 
by members of this Committee in examining some of those problems. 

We would particularly like to thank the Chairman and Ranking Minorit? 
Member of this Committee for your leadership and initiative in searching for 
changes in federal communication laws to address major troublesome areas in cur- 
rent campaign practices. We hope that the efforts of this Committee will lead to 
statutory changes that could help to blunt some of the unhealthy and negative as- 
pects which have become all too commonplace in American elections. 

We believe this is time when we should be moving to address unsolved problems 
in the campaign fmancing system; unfortunately, the Administration is presently 
proposing to eliminate the reform which has fundamentally improved the way in 
which presidential campaigns are conducted. We urge all members of this Commits 
tee to consider the important difference the public financing system has made in 
presidential campaigns and to reject any attempts to scrap the dollar tax check-off. 

1 would like to bc^in by adding my endorsement to the general views expressed by 
Senator Danforth, Senator Hollings, and other members of this Committee about 
the troubling impiact of negative campaigning in American politics. Negative cam- 
paigning has always been part of our political process — but through radio and espe- 
dafly television, negative campaigning has approached new heights. N^ative adver- 
tising does feed voter cynicism, citizen apathy, and an unhealthy low regard for 
public office. While campaigns are intended to provide voters with information 
about candidates, the steady and repetitious drumbeat of negative television ads in 
some cases adds little real information of value and simply contributes to a general 
alienation with the political process. Television, furthermore, has a special quality — 
it magnifies and o^n intensifies the message. 

The problem with negative advertising is particularly acute in the case of so- 
called independent expenditures — expenditures made Ini a group or individual on 
behalf of — or often asains — a candidate without consultation or cooperation with 
any candidate or can£date'a representative. A candidate may attack his or her op- 
ponent during the course of the campaign, but the canditate who does the attacking 
still must stand before the voters. Not so with independent expenditure groups. 
These oiganizations do not have to provide voters with constructive policy alterna- 
tives and do not have to assume any responsibility at the ballot box for the conse- 
quences of their actions. Instead, they can simply attack— without responsibility to 
party or candidate or voter. As Terry Delan of the National Conservative Political 
Action Committee (NCPAC) and a leader of the independent spending movement 
has said, "A group like ours could lie through its teeth, and the candidate it helps 
stays clean." 

These activities have been widely condemned. Even though independent expendi- 
tures in the 1980 campaign were primarily intended to benefit Republici 
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expenditures, has written, "The din of n^ative advertisiiig does tend to denigrate 
and drown out the healthy debate between candidates and parties that ought to be 
the heart of any campaign." And the New York Times noted, "To some people of 
both parties, such independent, politically unaccountable groups are the campaign 
equivalent of motorcycle gangs; even when they stay witliin the law, they are not a 



The persistent use of independent spending in politics, in our view, alters the po- 
litical process for the worse. Through independent spending. PACs and individuals 
can evade the intent of limits on direct contributions, liiey spend substantial 
sums — for in excess of statutory contribution limits — supporting or attacking candi- 

Ini' 

they 
hu „ _, r 

Candidatee are faced with spending not only by their opponents but also by inde- 
pendent groups. The fear of the possible intervention in a particular race by one of 
these independent spenders— perhaps capable of spending $250,000 or $600,000 or 
more in a single race — is one of the reasons why candidates increasingly build up 
huge campaign warchests — a factor which only escalates the campaign spending 
race which is already dangerously out of control. 

As the members of this Committee are aware, the 1974 amendments to the Feder- 
al Election Campaign Act included a provision establishing a S1,000 limit on inde- 
pendent expenditures by an individual or group in an election. In enacting this limi- 
tation, Conirrees sotight to prevent evasion of the Act's contribution limits under the 
guise of an independent expenditure effort. In the Buckley v. Valeo decision, the Su- 
preme Court held that tlus provision was an unconstitutional violation of First 
Am«idment rights. The Court's recent decision in another case (Federal Election 
Commission v. National Conservative Political Action Committee, U.S. , 

106 S.Ct. 1459 (1985)) struck a more narrowly drawn provision which restricted inde- 
pendent expenditures in publicly fmanced presidential campaigns. 

There are steps, however, which Congress can and shoula take to address the 
IwoUem of indepoident expenditures which would help offset their harmful effect 
on the political process and still pass constitutional muster. 1 believe that S, 1310 
containa tJie most important of thoee steps. 

In saying this, however, we do not want to leave the impression that S. 1310 em- 
bodies all of the key changes which are necessary to be made in the congreesional 
campaign financing system, S. 1310 is not designed to be a cur&«ll for the congres- 
aianal campaign financing system, and it is not. We believe it is important to view 
independent expenditures in the appropriate context and to take a look at the over- 
all intiblems of the congressional campaign financing system— problems which have 
reached crisiB levels and which must be addressed 1^ the Congress. The problem of 
i_j j^j. expenditures in a serious one— but it is only part of a much larger 



For example, independent expenditures in congressional races in I9S4 amounted 
to approximately $6.3 million; direct PAC contnhutions to candidates crossed Uie 
flOO milliou level. Unless Congress deals directly and forcefully with the problem of 
pcJittcal action committees we are. in fact, not going to solve tne fundamental cam- 
paign finance problem. 

As ComnUHi Cause has long argued, PAC money is interested money, given to tiy 
to gain the eye and ear of Members of Congress, During the first six months of 1985, 
for example, PACs gave $3,7 million to the members who serve on the tax-writing 
committaea of Congress (Senate Finance and House Ways and Means) — a threefold 
Incraaae over PAC giving to the same candidates during the first six months of the 
loat faction cycle when the tax reform issue was not at the forefront of the national 
acmda as it is today. 

Coupled with the increase in PAC giving is a growing awareness that PAC money 
is given to make a difference in the legislative process — and the problems for our 
ajntam of representation which that practice presents. Senator Bob Dole, for in- 
■tance, has ooeerved that "When these political action committees give roonev, they 
•rxDsct something in return other than good government. It is making it much more 
ult to legishte. We may reach a point when everybody is buying sometiiing 

PAC money. We can't j' - "■-'---•• "- -- -l „__,_.__ .. ^3 

. the present campaign n 

o go hat in hand, begging ft 

—-"-1 is to seek a quidpr , „ . . 

IB to do as while the p r es en t system is in iriace." Ana the industry trade jour- 
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nal Chemical Week laat year warned, "[A] new force haa intruded into our system of 
representative democracy that, if unchecked, could topple it or seriously hurt it. We 
refer to the phenomenon of Political Action Committees . , . The plain truth of the 
matter, no matter what gloss is put on it, is that PAG money aims at influencing 
congressional action. The other side of the coin is that new candidates and incum- 
bents alike become beholden to their PAC benefactors. That's the whole point, isn't 

it?" 

Congress must also address the issue of unlimited spending by candidates in con- 
gressional races. The congressional campaign financing system is ravaged by unlim- 
ited spending. Senator Barry Goldwater, in testimony before the Senate Rules Com- 
mittee entitled "Unlimited Campaign Financing: A Crisis of Liberty", said, "Unlim- 
ited campaign spending eats at the heart of the democratic process. It feeds the 
growth of special interest groups created solely to channel money into political cam- 
paigns. It creates an impression that every candidate is bought and owned by the 
biggeBt givers. And it causes elected officials to devote more time to raising money 
than to their public duties." Senate candidates in the 1984 election spent in excess 
of $135 million. Winning Senate candidates spent, on the average, over (2.8 million 
in 1983-84 campaigns. 

And all signs point to another record-breaking year in 1986. During the first six 
months of 1985, the 30 Senators facing re-election in 1986 raised over $20 million; on 
June 30, these candidates had in excess of $22 million on hand in anticipation of an 
election more than a year away. 

We are reaching a consensus in this country that PAC's and the present system of 
fmancing congressional campa^s are absolutely inimical to our system of repre- 
sentative government. The big question remaining is whether that public consensus 
can be translated into a congressional consensus and congressional action. 

The model for reform is in place. In 1974, Congress passed a comprehensive presi- 
dential campaign finance reform system — the public financing system — which has 
seen limits placed on spending coupled with increased reliance on small contribu- 
tions from individual donors and decreased reliance on large contributions from spe- 
cial interests. 

Unfortunately, Congress failed to enact a similar system for its own campaigns— 
and the growth in spending, increased reliance on PAC dollars, and decreasing im- 
portance of constituent dollars are the inevitoble results. 

I recognize that formal legislative jurisdiction over changes in federal election 
law^raUier than federal communications law — does not rest with this CommittM, 
jiet we believe that solving the gripping problems of congressional campaign financ- 
ing must be on the personal agenda of each and every Member of Congress. 

THE CL£AN CAUFAIGN ACT OF 1986 (S. 1310) 

In this Congress, Senator Danforth, along with Senators Hollings, Simon, Dixon, 
Goldwater, Pressler, Kessebauro, and Hatfield, have proposed S. 1310, the "Clean 
Campaign Act of 1985". The Clean Campaign Act purposes an amendment to the 
Communications Act of 1934, 47 U.S.C. § 315, to provide candidates for federal ofBce 
with free, equal response time whenever a broadcaster had sold air tinie to an indi- 
vidual or political committee making an independent expenditure regarding that 
candidate. A broadcast licensee would be required to affonl to the target of any in- 
dependent expenditure advertisement aired on his station an opportunity during the 
same period of the day and for the same amount of time to present without cba^ s 
response to the ad. (S. 1310, Section (cXU). 

We strongly support this proposal and believe it is a positive and important stcfi 
in dealing with the ever- increasing problems in political campaigns caused fay inde- 
pendent expenditures, (I would like to submit for the record an op-ed piec« that ^ 
peared in the New York Times in 1981 on the response time concept). In proposiDg a 
response time provision for independent expenditures, S. 1310 takes a key st^ 
toward restoring the integrity of the campaing financing system. As Senator Dan- 
forth stated upon introducing this bill: "It . . . attempts to restore some balance to a 
campaign in which independent ads are aired. This provision will provide candi- 
dat^ with some ability to respond to messages that otherwise might be unanswer- 

The reasons for adopting a response time solution to independent spending an 
several. First, response time would help to protect the inte^ty of the preaent 
system of contribution limits by assuring that a candidate could respond wi^ont 
muor expense to an independent expenditure campaign involving that candidate. 

Second, providing candidates with response time would enable candidates to 
refute misrepresentations or other points made by independent spenders. TbiB will 
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provide Bome measure of accountability in independent spending activities, because 
the public will have more information with which to make an intelligent decision. 
Finally, response time would help restore balance to the system which ia current- 
ly distorted by escalating independent spending. In expressing his support as a co- 
sponsor of S. 1310, Senator HoUings stated to his Senate colleagues: ''We all have 
seen how PAC'a can seriously damage the balance in a campaign through the ex- 
penditure of enormous amounta of money. In effect, a candidate budgets to fight one 
well'linanaced opponent but then ends up fighting many." A broadcast response 
time provision would help to limit that inequity. 

THE coNarrrunoNAijTY of hksponse time 

We believe that the re^onae time provision included in the Clean Campaign Act 
is constitutionally sound. We beleive that the responsibilities placed on broadcasters 
by such a proposal are an extension of existing communication standards which 
have been upheld by the courts and are consistent with the int«rpretBtion of Finlt 
Amendment rights. 

Critics of response time may raise two constitutional issues which we want to 
briefly address here. First, brwdcasters may claim that the proposal will infringe 
upon their ^rst Amendment rights by impoeiiw requiremente on what they must 
broadcast. Second, committees wishing to make independent expenditures may 
clahn IJtat the proposal wilt infringe upon their First Amendment right to make 
such expenditures. 

Common Cause believes that the proposal for response time is constitutional for 
the following reasons: 

(1) The Supreme Court has upheld exisling regulation requiring broadeoBtera to pro- 
vide acceat to the airwaves 

The equal access and equal time provisions, embodies in Sections 312 and 315 of 
the Communications Act, respectively, impose aignifiCBnt requirements upon broad- 
casters to share their frequencies with other voices engaged in political discussions. 
Section 312 requires broadcasters to provide "reasonable access to candidates and 
Section 316 requires broadcasters to provide "equal opportunities" to other candi- 
datee when the broadcaster allows one candidate to "use" his station. In addition, 
the Fairness Doctrine mandates that broadcasters devote a reasonable amount of 
time to the discussion of important public issues. If one side of an issue is presented, 
the broadcaster roust give reasonable opportunity for the presentation of contrast- 
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_..e Faimees Doctrine encompasses two additional requirements upon broadcast- 
__x Fint, if a broadcaster supports or opposes a candidate in a political editorial, he 
is obliged to notify other candidates for the same office of the date and time of the 
editorial, send them a script of the editorial, and offer the candidates or their 
■pokespeTsons an opportunity to respond over the station. Second, if the station 
broadcasts a "personal attack" on any person, the broadcaster is again obligated to 
notify the subject of the attack, send him or her a script or summary of the attack 
and offer liie person a "reasonable opportunity" to answer the attack over the sta- 

"nieae regulations were upheld by the Supreme Court in Red Lion Broadcasting 
Company v. FCC, 395 U.S. 367 (1969). The Court held that Congress has wide lati- 
tude to rCKUlate broadcasters due to the scarcity of the medium, a fact which distin- 
euishea tewrision and radio from newspapers and other print periodicals. 345 U.S. 
88B-39. Bacause of this scarcity, the Court said that "it is idle to posit an unabrid^ 
able First Amendment right to broadcast comparable to the right of every individ- 
ual to ipeak, write or publish." 395 U.S. at 388. 

He Court held further that the First Amendment rights of broadcasters are sub- 
skUajy to the "collective right" of the people to have the broadcast medium "func- 
tion consistently with the ends and purpoees of the First Amendment." 396 U.S. at 

These prindplea were reaffirmed in CBS v, FCC, 436 U.S. 367 (1981). which 
upheld the "reasonable access" provisions of the Communications Act. 47 U.S.C. 
f 3ia In CBS, the Court restated the holding in Red Lion that it is the FHrat 
Amendment right of viewers and listeners, not the broadcasters, which is "para- 
mount." 453 U^. at 396. 

(2) The Supreme Court 's rtaaoning in Red Lion and CBS supports the granting o/" 
raponse time to candidates who are targets of independent expenditures 

As a constitutional matter, the proposal for response time is indistinguiahable 
from the acccOT and faimeas provisions which the Suprune Court has already found 
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to be constitutional. The Court haa held that Congress acted within its power when 
it directed broadcasters to grant reasonable accese to the airwaves to candidates to 
provide equal time for responses to political ads, and to provide time which, in speci- 
fied instances, is free. Thus, the elements of the response time proposal have al- 
ready been found to be cnstitutional. In addition, the proposal serves the same com- 
pelling interests recognized by the Court in both Red Lion and CSS. 

Arguments which are similar to the ailment that reply time would unconstitu- 
tionally limit licensees' rights — by requirii^ access time to candidates to reply to 
advertisements — have not been well-received in earlier cases. As the Court in Red 
Lion explained, the First Amendment rights of the broadcasters are Bubaidiary to 
the rights of the candidates and the public. The broadcasters have an obligation to 
fulfill their fiduciary duty as public trustees of the airwaves, and can be compelled 
by Congress to make time available where Congress determines it is in the public 
interest to do so. 

The proposal for response time does not ban independrait expenditures nor does it 
deny independent expenditure groups access to the nation's airwaves (access that 
they are presently not automatically entitled to as a matter of law). The proposal 
does assure office-seekers the opportunity to respond — a requirement which should 
do much to restore a sense of balance and accountability into our political cam- 
paigns. 

Again, the Court in Red Lion considered a parallel ailment and r^ected the 
contention that response provisions of federal communication law would chill" the 
Firat Amendment rights of individuals. It did so in two ways. First, the Court noted 
that there is no evidence of such a chilling effect. The Court indicated that the pos- 
sibility of any chill is "at best speculative," and that "[t]he fairness doctrine in the 
past has no such overall effects.'' 395 U.S. at 393. 

Second, even if broadcasters were dissuaded from airing independent expenditure 
advertisements because of a response time requirement, there would still be no vio- 
lation of the constitutional rights of groups wishing to make independent expendi- 
tures- Although the Supreme Court in Buckley v. VaUo, 424, U.S. 1 (1976), held that 
Congress could not limit the amount of money a person or group could spend inde- 
pendently of a candidate, the Court has never recognized a general right of access to 
the airways arising under the First Amendment. In CBS v. DNC, 412 U.S. 94 (1973), 
the Court rejected just such a proposition; thus, the fact that broadcasters may 
refuse to air independent expenditure advertisements does not violate the First 
Amendment rights of groups seeking access to the broadcast medium. 

Moreover, there are compelling state interests which justify the response time 
proposal. It is of critical importance that there be a full and adequate response to 
independent ads in order to protect the integrity and accountability of the political 
process. The response time proposal addresses this problem in a narrowly tailored 
fashion. 

In summary, we believe that the independent expenditure response time proposal 
included in S. 1310 is constitutionally sound— and is sound public policy. We urge 
this Committee to move forward with this important amendment to federal commu- 
nication statutes. 

The Pebsonal Prbsbntation Provision in S. 1310, Sbction (bXD 

S. 1310 would also require that a federal candidate who broadcasts an ad that 
refers directly or indirectly to his or her opponent make that reference in person. A 
non-personal reference would trigger a response time provision similar to that pro- 
vided for independent expenditures— if a candidate's opponent did not appear in any 
broadcast ad which refers to the candidate, he or she would receive, at no expense, 
an equal and comparable amount of broadcast time. (Section (bX2)) 

As we stated at the outset, we share the concern of members of this Committee 
about negative advertising and its impact on the political process. We also share the 
concerns of many that political television advertising often maximizes style and 
minimizes substance in political campaigns. 

Given these problems, however, there still has to be some way to differentiate, 
from a public policy standpoint, between the damaging impact of persistent negative 
television advertising by candidates and the positive value of forthright and forceful 
discussions by candidates of their positions and of how their positions differ from 
their opponents. This kind of distinction, however, does not appear to be possible to 
make by statute and is not made by the language of S. 1310. 

In considering a statutory response time mechanism for candidates — who ulti- 
mately are responsible to the electorate — we urge the Committee to consider this 
inherent i>roblem and to aJao examine several ouier risks with this propomL Fint. 
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focusing political television advertising primarily on personal candidate appear- 
ances, if this provision applies, could turn campaigns even more increasingly into 
"beauty contests". Those candidates who have a strong television image will benefit 
others will not While one of the goals of the proposal is to move toward construc- 
tive discussion of issues in campaign advertising, this provision could have an oppo- 
site impact. It^ effect could be te disadvantage any candidate who does not have a 
"pretty bee" and appealing television presence, even though that candidate might 
well be the most qualified and have positions most in tune with the constituency. 

Second, we urge members of this Committee to weigh the intrusivenees of the pei^ 
sonal a[qiearance response provision on a candidate's ability to campaign. Common 
Cause generally has been reluctant to have candidates told by stetute how to run 
their campaigns. It is clear that this candidate response time mechanism would 
have a profound impact on format and content of candidatee' television ads. 

Finally, we believe that there is a serious risk that this proposal could have the 
effect of favoring incumbents, who already have major advantages in certain areas 
under our current system, particularly in their access to campaign funds. 

Challengers are usually leas well-known than incumbents and often do not have 
any legislative record, lliey are generally unlikely to be able to run an effective 
fi^mpfig" to replace an officeholder without discussing the incumbent's record. In- 
cumbente, on the other hand, often have a large stake in ignoring their lessei^ 
known opponents and running on the positive aspecte of their own rerards. 

file net impact of this di&rence is likely to be that challengers would almost 
always by covered by the personal appearance rule while incumbente would oftrai 
avoid the response time rule and still be able to make use of all of the new televi- 
sion technology, ad techniques and highly produced, catohy spots without any en- 
cumbrance under this provision. 

llie nature of political campaigns therefore dictetes that this candidate response 
time provision is likely to have unequal application — falling far more heavily on 
challengers. This provision might have the unintended effect of adding a m^jor ad- 
vantage to incumbente in an election system which is alroady heavily weighted in 
certain areas against challengers. 

We urge this Committee, therefore, to examine these serious consequences in your 
ccmstderation of the personal candidate appearance provisions of S. 1310. 



We again want te express our appreciation to this Committee for holding these 
bearings and for the concern you have shown about serious problems facing the po- 
litical process. We thank you for the opportunity to provide our views today and 
stand ready to work with Uie Committee on this and related matters. 

The Chairman. Thank you, Mr. Wertheimer. 

The next witness, Charles Guggenheim, is a very good personal 
friend of mine and of Senator HoUingB. It alec has made political 
commercials for both of us and for a number of other people. 

Charles. 

Bfr. Guggenheim. Thank you. It is a special privilege for me to 
be able to talk to you today. 

Much of what is in my statement is redundant. I hesitate wheth- 
er I should read it. 

I disagree, let me say in the b^inning, with many of the things 
that I have heard today. 

What concerns me most are the arguments that advocate how 
candidates conduct their campaigns. I don't think we have an obli- 
gation to legislate boring people to death during political cam- 
paigns. I would disagree with Mr. Gans. If he r«ally wante the 
nuiij>er of people in the United States to vote in greater numbers, 
we'd better not l^islate that candidates must present everjrthing 
themselves on television. 

We have had negative advertisii^ in this country for over 200 
years. I tiiink Senator Packwood weis right, you can go back to 
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George Washington. He frequently felt vUiHed, even thoiigh he had ' 
no electorial opposition. So it has been going on for a long time. 

Eliminating n^ative political campaigning on television is not 
the area in which we should be concentrating. What has happened 
is that we have created a system by happenstance and or by l^ifl- 
lation that encourages negative advertising. It encourages all of the 
disturbing things that you have talked about today. It encourages 
it because it has allowed the broadcasters to determine the political 
process in this country. 

Who says the political process in the United States should be car- 
ried on in 30 and 60 seconds? Does this body, does the Govenunent 
(^ the United States? The broadcasters have said that the dialog 
will be carried on in 30 and 60 seconds. So by abrt^atii^ the re- 
sponsibility to them we have inherited a system of campaigning we 
all abhor. Broadcasters are not people who are looking for trouble. 
They are another business looking for profit, an honest profit. So 
why do we give them the opportunity to decide in what segments of 
time the public dialogue will be carried out? Why do we let the 
broadcasters decide whether or not the reprehensible things you 
have been talking about can happen? 

The 30-second spot, the 60-second spot encourages the kind of 
thing that you have seen here today and we see in our political 
campeugns every year. The 30- eaid 60-second spot encourages the 
hit and run. It encourages innuendo. It encourages half truths. It 
Eilso encourages a new kind of surrogate to take the place of the 
candidate. 

Others have talked about the surrogate. The fmonymity of the 
accuser is assured in the present process of campaigning because 
the politiCEil bosses of the United States, as David Halberstam said 
in 1972, is no longer the ones we knew in childhood, but are the 
media consultants. The media consultant has taken over because 
he has been given the authority by the candidates to create the 
candidate's arguments. 

There are two things wrong with this. No. 1, I do not want to 
vote for the media consultant. And No. 2, if he does produce the 
material, the candidate can stand in the wings totally immune, to- 
tally protected from association with these kinds of messages. The 
ffict that you do not insist that candidaties identify themselves 
with their political commercial is wrong. The present system of 
identification is a subterfuge. 

I am surprised that no one has talked about it. I put disclaimers 
on my own commercials. I make them as brief eaid as small and as 
obscure as possible. Everyone does. No one in this room, probably, 
can tell you how long a disclaimer must run on a television com- 
mercial. Ask the stations. Some will say 4, some mil say 4^ sec- 
onds. How big does it have to be? Readable, they say. What is read- 
able. But we do not know. 

I was interested to learn about the gentleman from California 
who interjected himself into the Illinois campaign and spent $1 
million plus on behfilf of defeating Senator Percy. No one in this 
room except one person could recall his name. This man is respon- 
sible for the scurrilous ads we just saw. But we do not know his 
name. 
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If he had been named to appear at the end of the commercial 
saying that he was reBponBible, he would never have paid for those 
ads. Remember he is not a crimincil. He is probably a man with an 
average amount of integrity. He has good friends. He has made a 
good Uving. He probably thinks of himself as a good citizen of this 
country. He would not want his name publicly attached to those 
ads. 

And most of you, and everyone who has run for political office, 
would not attach themselves to n^ative ads if the consequences 
were you would be personsilly identified with those ads. 

So the issue you are dealing with today is not a constitutional 
question to my mind. What I am saying is that the rules you have 
established for political broadcasting have encouraged bad thioes. 
Establish new rules, no more constitutionfilly threatening than the 
rules you now have, so the system we now have can encourage a 
less demeaning and fairer way of doing things. 

Now, the SO-second spot is eai arbitrary spot. The 60-second spot 
is an arbitrary spot. Both time restrictions are set by the broadcast- 
ers. They encourage superficiality. They encourage innuendo. They 
encourages half-truths. Why do you tolerate 30 and 60 seconds in 
poUti(»l broadcasting? Why do you abrc^ate the responsibility of 
setting those time restrictions to the broadcasters of this country? 
What right do you have to give that arbitrary decision to a govern- 
ment-protected monopoly? 

The political dialog has to be lengthened, it has to be broadened. 
The British— and I have been in two British elections— have rules 
that are established by a government-selected nonpartisan commit- 
tee of citizens. Before every election they decide how long the polit- 
ical advancements will be. Without exception they perscribe prime 
time. Incidentally, do not ask the broadcfisters in this country for 

?rime time for political eidvancements. They will not give it to you. 
ou must struggle with them to get prime time. You must struggle 
with them to get 5 minutes. They do not give you half hours at all 
anymore in prime time for political broadcasts in statewide elec- 
tions. 

So the present system has encouraged these problems. It is time 
for this body, it is time for this government, to set rules that are 
presently set by the commercial broadcasters. 

The constitutional issue of course, is overriding and there are 
better minds than mine that can address themselves to it. But let 
me say this. I do not think it is the constitutional right of a candi- 
date — rather, I do not think it is a constitutional right for someone 
to be an unidentified surrogate for a political candidate and expect 
to eiyoy the rights of the first amendment. The candidate's rights 
should be protected. He should be able to say etnything he wants. 
He should make any charges he wemts. But he does not have the 
right to say anything he wants if he is unwilling to identify him- 
sdf. 

No commercial should go on the ear without us knowing who put 
it on, who is responsible, and whose int^rity and character is on 
the line. Let's not attempt to purify the system. Let's take the 
ground rules out of the hands of an industry and put them into 
hands that better serve the American people. 

(Hie statement follows:] 
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Statbmbnt or Charlbs Gugcbnhbih 

Mr. Chairman, I made my first political television commercial thirty yean ago. 

I was too young and unwise at the time to know that I was helping to launch a 
profession that would, within Tifteen years, demand more than one out of every two 
dollars spent on polilJcal campaigns and profoundly change the political pro cc es in 
America. 

Acting as a media consultant and producer I have been involved in over 100 elec- 
tions— representing men and women running for the atatehouse, the Senate and tiie 
Presidency. After thirty years of obeerving this process I have become increasingly 
disturbed that the rules we have established for paid broadcasting demeans the po- 
litical process. 

Today, in politics visual and audible manipuletion aboimds. Every tool of the ad- 
vertising craft has been exercised to prove opponents lazy, dishonest, unpatriotic, 
dumb, cruel, unfeeling, unfaithful and even criminal. In the past ten yean there 
has been an epidemic of negative political advertising. It takes so little skill to con- 
demn on radio and television commercials that there has been a proliferatiMi <rf 
media consultants — many of them carrying their warea from one state to another. 
Only the names on the commercials need to be changed, 

1 do not disparage everything that has taken place since the advent of paid televi- 
sion in politics. During the past thirty years there have been some fme moments. 
Paid political announcements have made it possible for a new breed of vigorous, in- 
dependent candidates to enter public life despite discouragement from entrenched 
political factions and the press. The smoke-fllled room has all but disappeared as 
paid television replaced it as the forum for pDtitical choice. Parly bosses nave been 
moved to the back seat in politics. Handpicked candidates have become an endan- 
gered species. The sins of McCarthyism, Watergate and Vietnam have for leM 
chance of returning knowing they face trial in the living rooms of America. 

David Halberetam write in 1972 that the political media advisors o{ this land have 
become America's new political bosses. My concern is not that we have replaced one 
group of influence makers with another, but that in making this liistoricel change 
we nave brought about and encouraged a system of political campaigning that is 
eroding the dignity of the election process. 

Everyone on this committee, anyone who has ever run for a m^or political offke, 
is familiar with what I'm talking about. Up to 70% of what Americans hear and see 
in a political campaign today comes via 30 and 60 second paid political announce- 
ments. In 1984 candidates paid the broadcast industiy over (300 million dollars tor 
the privilege of discussing the issues in 60 seconds or less. 

It is no wonder our political campaigns have become negative and hostile. No 
wonder our electorate has become more cynical about government and the people 
who run for political office. 

In my mind the 30 and 60 second commercials are one of the mfyor reasons for 
the problem. Ask any seasoned media advisor and he will tetl you what he can do 
best given 30 seconds. Create doubt. Build fear. Elsploit anxiety. Hit and run. That's 
what can be done best in 30 seconds. The 30 and 60 second commercials are ready 
made for the innuendo and half truth. They forgive the obligation to qualify, to ex- 
plain, or to defend. 

The proliferation of television spots is one of the reasons our campaigns are be- 
coming negative and mean. 

The other reason is the use of anonymous surrt^ates to deliver n^ative advertis- 
ing. Candidates themselves do not produce commercials. Candidates leave that task 
to their hired media directors who are free to craft and hone their 30 second inquisi- 
tions in the remote darkness of Madison Avenue editing rooms. 

Having surrogates represent office seekers has been happening in this country for 
two hundered years. Abraliam Lincoln never left Springfield during the Preeidential 
campaign of 1S60. Others did his campaigning for him. But todays surrogatea are 
quite different. Faceless, they craft their messages in anonymity, aelivering their ac- 
cusations via actors, music, special effects and photography — aU without fear of per- 
sonal accountability either to themselves or to the candidates who hire them. 

Strip away the anonymity of negative political advertising. Put the face and voice 
of the accuser on the screen and vou will move in the direction of decency for the 
American political process ovemignt. 

Insist, also, that paid political announcements be no less than two minutes in 
length and you will see a dramatic change in the tone of the political dialogue in 
this country. 

Political campaigning in America has never been free of rancor and unfairness. 
Everyone in politics from George Washington to present officeholders has suffered 
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i realize there are many com'^icationB, perhara risks, siuroui 
reforming the present system. The First Amendment is a preci 
should not be tinkered with. But I would advocate that we have 



from it. We should not attempt to purify the system nor should we interfere in the 
public dialogue. But government has an obligation to establish processes that do not 
encourage uie demeaiiing of the political process. The system we now have in place 
encourages that demeaning. 

1 have participated in two British elections. The commercial broadcasters there do 
not make the rules— a forum of British citizens does. In the particular elections in 
which I took part, paid political broadcasts were conHned to ten minutes in length. 
Stations were required to provide prime time~fre«. No advocacy broadcasts could 
begin prior to three weeks before the election. 

I am not advocatine we adopt the British system, 1 think in some ways it is too 
restrictive to our neecb. But I went away from that experience feeling that we have 
a lot to learn ^t»n it. The rules in Britain allow room for substance, give range to 
criticism, discourage unfairness. Equally important, the British provide BOmething 
American broadcasters seldom if ever do— prime time for programs exceeding 60 
Beconds. 

Sirroundins suggeations for 
icious docimient and it 
ve already placed arbi- 
trary restrictions on self espreaaion in this country by allowing the broadcast indus- 
try to set ground rules that frequently stifle substance and encourage specious at- 

I believe the First Amendment was intended to protect individual who wished to 
spoak tor themselves — not individuals who hire others to hide in the wings and 
speak for them. 

B^ accepting the stetuB quo government has not avoided interference in the demo- 
cratic process. It has merely advocated its responsibility to happenstance and to an 
arbitnwy system that presently brings little custinction to the political process and 
the American people, "niank you. 

The Chairuan. Elxcellent testimony from all three of you. 

Thank you very much. 

Senator Hollings. I want to congratulate Charles. You made a 
magnificetit statement. But I want to congratulate you, you spoke 
to the camera the entire time. Veiy good job. Excellent. 

The Chairman. Fritz HoUings, I never realized you were such a 
good media consultant. 

Senator Hollings. I have been trained under Charles. 

The Chairman. I want to give you a hypothetical on the question 
of interloperB participating in a campaign. Let us suppose an indi- 
vidual who is very, very wealthy and who decides that rather than 
take over a business corporation or a newspaper or something else, 
this individual wants to take over the U.S. Senate. Let us suppose 
that this individual has $25 niillion, $30 million to spend. It is not 
unthinkable, because in these corporate takeovers there are some 
very wealthy people who are involved in just that kind of enter* 
prise. 

Let us suppose the person sets up something that is called an in- 
dependent committee, gives it a high sounding name find spends 
$26 million to $30 million in, say, 10 Senate races in 1986, an aver- 
age of $3 million in each Senate race, and goes on in the last 3 or 4 
weeks of the campetign with n^ative commercials ageunst one of 
the candidates. 

Is there a likelihood or a strong possibility that that one individ- 
ual would have so much power as to change the makeup of the 
U.S. Senate? 

Hr. Wbbtheimer. Well, Senator, I think sooner or later some- 
thing like what you have just described is goin^ to happen. It may 
happen first in a Presidential election, but it is going to happen. 
That is why we feel it is so important to provide some balance to 
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There is a set of rules that exist for the candidates and the par- 
ties. People have different degrees of views about that, about what 
is right and wrong. There is a set of rules, and we do need rules in 
terms of regulating the role that money plays because of its poten- 
tial impact. 

But once the set of rules applies to the players in the arena and 
someone else is on the outside that can totally imbalance that set 
of rules, you have a very dangerous situation on your hands, and 
you are going to see something like you described happen, and it is 
very import^t to have some balance in this system so that a can- 
didate of whatever party who is hit by it has a way of dealing with 
it. 

The Chairman. Ms. Ridings. 

Ms. Ridings. I think it is perfectly possible that something like 
what you described could happen. I would like to just ampliiy a 
little bit, though, if I might. I am just back a few weeks from a trip 
to four South American countries, two of which have, I will say, 
newly formed democracies, and in one of them they are going to be 
heading into a political candidate kind of context without ever 
having had television used in a nationwide campaign before. I dis- 
cussed some of these kinds of issues with people I was meeting witb 
in those countries, eaid it was almost like another world. It was to- 
tally beyond their comprehension that we could have allowed our- 
selves in this country to come to this kind of a situation. It was 
almost — I do not think they would have believed me had I not in- 
sisted that this was exacuy the way things happen here, and I 
think hopefully maybe provided some food for thought for a nation 
that is far behind in the development of its communications tech- 
nolc^y, and thankfully in this context of its political campaigning 
by television. 

But I think you have raised a spectre that is pretty scary for us, 
that is probably all too possible and one that I think in the context 
in which you phrased it is one that we ought to give more thou^t 
to as we address the particular, negative advertising being only one 
of them, of course. 

The Chairman. Mr. Guggenheim. 

Mr. Guggenheim. I am more sanguine about it. I think there is 
an element in elections which we have not talked about. We 
assume that paid political advertising is everything we see in an 
election. It is not. The free press is ttiere. There is, from time to 
time, a balance. 

I can give you a formula, as to when paid television works Emd 
when it does not. Frankly, I think more csmdidates pay to defeat 
themselves than to win. So, negative advertising does not always 
work. I think we have to stop talking about how we are going to 
control the system so that righteousness always prevails. I do not 
think that is what is needed. What is needed is an opportunity for 
all views to be placed before us, fairly. If a group, the hypothetical 
group you mentioned came forward, the Nation's press would be on 
that group every day. I hope they would. And I think balances 
would take place. 

What happens is that negative campaigns work best when they 
are put into place very late, when they can reach the suspicions 
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and anxieties of Ein electorate without their n^ative aspects being 
attributed to anyone. 

I think anything aa large and as great as you propose hypotheti- 
cally would not work. I have more faith in the checks and balances 
than many people in this room. 

The Chairman. Let me ask just one informational question, if I 
could. In other democracies — Great Britain is one — is it true that 
they do not eiIIow candidates to buy TV time? 

Mr. Guggenheim. There are no candidates. There are just politi- 
cal parties. No ceindidate can buy time on British television. 

llie Chairman. What I am getting at is in other democratic 
countries they do conduct vigorous political elections without can- 
didates buying their own TV time, is that not correct? 

Mr. Wertheimer. Yes. I think the candidates do run in Great 
Britain, although the party controls television, but candidates have 
very low limits on what they can spend, but they can spend money. 

IjuBt want to make the following 

The Chairman. I think that is the general rule in Europe. I may 
be wrong, but I believe it is the general rule in Europe that politi- 
cal candidates cannot run their own TV time. 

Mr. Guggenheim. It is complicated by the parliamentary system. 
No one runs for Prime Minister. The party decides who vnH be the 
Prime Minister. 

The Chairman. Butpeople run for Parliament. 

Mr. Guggenheim. They run for Parliament, you are right. The 
parties decide on what time, and the stations are only obligated to 
give the parties time, not the candidates. 

The CSiAiRMAN. You do not have Joe Bloke running for the 
House of Commons, buying his own TV time. 

Mr. Guggenheim. No. 

Mr. Wertheimer. Mr. Chairman, if I could just address one point 
that Mr. Guggenheim made when he said it was unlikely that that 
kind of independent campaign would be n^ative, the issue here is 
not just n^ativism, it is allocation of resources in a campaign proc- 
ess. Everyone in this business tries to reiise as much money as they 
can. It is kind of considered a natural eict. A very, very big dispro- 
portion in terms of resource allocation is bound to have an impact 
on the process, and I think is a legitimate question to be concerned 
about in the political process, and certainly in the case of independ- 
ent expenditures where you are dealing with people who are in 
effect unaccountable. 

Ms. RmiNGS. I also just want to inteiject one other point. When 
we were talking about — your original question wob about taking 
control of the Senate, and we have talked about whether a candi- 
date would win or lose as an outgrowth of negative campaigning. 
There is another element here that is, it seems to me, so important 
that it is obvious, but it needs to be restated, not just the impact on 
the candidate who wins or who loses, but its impact on the entire 
electorEil process, the entire political system. 

You know, we talk about why voters are turned off, and we can 
have those debates, and you all talked to Curt Gans about that, 
and it is certainly a compUcated question, but do you all wonder 
sometimes why politicians keep dropping in public esteem in the 
poUs? This kind of thing throws a real wet blanket, on the whole 
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int^rity and spirit, it seems to me, of the democratic process in 
this country, £uid that is one thing that really does turn folks off, 
maybe not just in terms of one candidate versus another, but the 
whole business of politics. 

You know, we in this room, we are all kind of political junkies, 
everyone in this room, but it has been shown time and time again 
that most citizens are not all that caught up in politics. They cele- 
brate some of the trappings of politics, but if they get interested at 
all, it is interest in Government, exactly what Government does, 
not what politics does. 

Mr. Guggenheim. You see, they can disparage the process, and 
you are right, they do dispcirage the process because they do not 
have to disparage themselves at the same time. You have allowed 
them to separate themselves from the disparagement of them- 
selves. You should not allow candidates to do that. 

I have been in campaigns with terrible commercietls against me, 
I mefui, just awful, worse than have been exhibited in this room. I 
meem, these were just humorous today. They were not even well 
done. But I have seen commercials that were terribly well done 
and extremely vitriolic. The candidates that put them on the air, 
who were responsible for putting them on the air, they were not 
bad people. But I will tell you, if they knew their face and name 
was going on their commercial, they would not disparage the politi- 
calprocess. 

The Chairman. Senator HoUings. 

Senator Holungs. Let me say that all three statements have 
been superb, and once again, Mr. Guggenheim, yours is a brilliant 
statement, as I see it, and I say that genuinely. 

Let me ask you, how do we get in, since you in my view hit the 
meat of the coconut about that 30-second advertisement? That was 
the one thing I had to learn in the {^residential race, to talk in 20- 
second segments, if I had any chance at all of getting on the news, 
when I was trying to break out of the pack, 1 knew the media was 
not going to take a general statement and ti? to get the highlights, 
but rather, I had to talk in 20-8econd bites. 

We have had the networks come before this committee over the 
years, over the 19 years I have been here and said that the 1934 
Communications Act has no control over us whatsoever, we are not 
imder it, we are not governed by it. We hfid one little exception the 
other day when Mr. Wyman thought that it ought to be used to 
protect the board of directors of CBS. That is the only aberration I 
have found since I have been here in 19 years. 

So if we cannot license them or fix the responsibility, you say the 
Congress heis been derelict in allowing this to happen. I cannot get 
even a license. 1 Eun havii^ a hard time getting a fee. They have 
the prime time. How do I get at that 30-second allocation, and how 
do I get at that prime time allocation if I cannot even license 
them? You have been in the game a long time. I think you put 
your filler r^ht on the bulls-eye, right on the problem itself, but 
now do Ido that? 

1 have been trying. You tell me how to grab them, I will set 
them. I think we can get the votes to do it, but I have not been able 
to fix any responsibility along that line, and Ms. Ridings, you are 
dead right, tlus has permeated us as Senators, not just the cam- 
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paigning. We are not the most deliberative body. There is nobody 
here listening, they do not have time. I cannot heEir Senators, Sena- 
tors CEtnnot hear me. We are up here, and we are on TV now, and 
we will run from here to another thing. We will put out our little 
statements in the morning. It is a farcical appearance on the floor 
(tf the Sraiate. The whole routine of the U.S. Senate is not to have a 
deliberative body but to have the hit and run that you are talking 
about in campaigning, to have the hit and run in public service 
itself. 

That is what diminishes me eiround here. I could learn from my 
fellow Senators and meike a better judgment perhaps, but I do not 
have that opjK>rtunity because the stt^s are numu^ us. It is all 
the media, it is all the 20-8econd bite, and it is off and running. It 
is hit-and-run kind of service, and off again. 

Now, having said that, Mr. Gu^eimeim, how do I control the 
networks to get into that prime time, that political campaign for 
one, and try to extend it for another to more than the SO-second 
format? 

Mr. GuGGENHKiM. I am probably the last person in this room 
who should answer that because I do not understand, exactly how 
all of this works, but you have given, through the Federal Commu- 
nications Commission, as I understand it, certain r^ulations witii 
which they guide Industry in this country. I understand it is very 
difficult to change that. I understand this body has a very difficult 
time coming to terms with changing the Broadcast Act. I assume 
that is where part of the problem lies. 

I think the broadcast industry is very, very sensitive to what you 
are saying here today. They do not like interference. I can under- 
stand why they do not. I think that they should very well be, if 
not — if they cannot be legally pressured which I understand would 
be very difficult to do because of the influence they have in this 
government, to make those broadcasting changes, I think they 
should come tt^ther and counsel with you on this. They do lose 
money by extending the 80 seconds and 60 seconds to 2 minutes. 
That IS why they will not sell 2 minutes. 

Even if 1 had you as a candidate, or Senator Danforth eis a candi- 
date and I wanted you to say something substantive, I could not 
buy the time to make it substantive. They will not give it to me. 

I think they have to be made to understand that if they don't 
make changes they are going to put themselves in jeopiudy. They 
are going to lose revenue. There is no doubt about it. But why 
should they not sacriffce revenue when you protect them? As some- 
(me said, maybe facetiously, you have given them a license to print 
money. Th^ owe the system something. 

Senator Holunos. Mr. Wertheimer, the PACs have gotten out 
cfhand. 

Ham bettor can we get a handle on that? 

Mr. Webtheimer. Well, we think you can get a handle on it. The 
Presidential system is one way of dealing with it. 

If you look at the amount of PAC money in the Presidential elec- 
tion in 1984, it was a couple of milHon dollars. If you look at the 
number of PAC contributions in Congress, it was over $100 million. 
liwre are a couple of elements. There has to be a way for candi- 
dates to run. Therefore, there have to be incentives for contribu- 
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tions, in our view, whether it is the Presidential system or a varia- 
tion of it, and there needs to be limits on the amount that a candi- 
date can accept from all PAC'3. There are ways of doing it if the 
will is there. 

My own view is we have reached a point where the PAC sjystem, 
as damaging as it is to the country, it is that bad for people who 
serve in Congress. It makes it impossible to have the public buy in 
to this being a fair process, and as someone who has not only lob- 
bied here for 15 years but worked up here for 4 years, I think it is 
doing terrible, terrible damsige to the institution in a way that you 
all pay as heavy a price eis anyone else. 

Senator Holungs. Thank you, Mr. Chairman. 

The Chairman. Senator Pressler. 

Senator Pressler. I recall something Mr. Gu^enheim said. He 
pointed out that it is tough to buy into prime time or get into 
prime time. Of course, in the Presidential campeiigns that is not 
true, but in most senatorial or congressional ones, it seems to be 
true. I noted that a lot of TV stations that used to give a half hour 
of time do not do it anymore. Maybe that is a result of der^ulation 
or some other factor. I have noted that a lot of rzidio stations that 
used to give 5 minutes or 10 minutes of their prime time do not do 
it anymore. And I have noticed that a lot of cable systems that 
once said they were going to run public affairs shows have cut 
them way back, and cert^nly includes Congressmen's and Sena- 
tors' reports. 

What is going on? Why is that? Is that der^ulation? 

Mr. Guggenheim. I do not think it is deregulation as much as 
two other factors. First of all, the thing to understand is the broad- 
casters are a commercial enterprise. You cannot profitably ask 
anyone in the commercial field to do things which are not profita- 
ble. 

They assume that a 5-minute political commercial will not be 
very interesting. Not because it is your campaign, butsenerally po- 
Htical pilgrims are not considered very interesting. Tliey lose rat- 
ing. Ratings do go down. 

Senatorial candidates are also around only once every 6 yeaiB. 
And whatever favors stations do for the advertising ag^icy that 
represents you, you are considered a client that is here today and 
gone tomorrow. They are reluctant to substitute a 12-month client 
for a 2-month client. 

So there are really two reasons they do not want to sell you that 
5 minutes. Also you have opponents, and that means if they sell 
time to you, they must give it to your opponent. Before they know 
it, they have sold two 5 minutes. It is not easy time for them ta 
pluck out of the system. The system is set up for 60 seconds and 80 
seconds. It disturbs the system. It means they have to take 5 min- 
utes of Johnny Carson off the Eur after the late news and insert 
you, and that does not pleeise them very much. 

Senator Pressler. But what is the solution to that? 

Mr. Guggenheim. Well, I guess it gets into the whole area that 
Senator Rollings mentioned. What kind of control do you have or 
can you have over the political broadcasting system in terms of Bet- 
ting periods of time? I metm, it is very easy for me to theoretically 
say that the system is unjust and wrong. It is another thing for me 
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to say it is very easy to change because I do not understand what 
the difHculties are, what legislative forest you have to struggle 
through to make things happen. 

We can criticize the broEidcasters, and I do because I bad to fight 
with them for 30 years to give me time, time I thought was very 
necessaiT for my candidates. But on the other hand, I think they 
have to be told that there are ground rules here that are not fair. 
Why do you go to a station and aak for them to give up their rat- 
ings when you do not go to another station and ask the same 
thu^ They are in competition. So I think the rules have to come 
ftx>m a third party or it will not work. 

Senator Pressler. So, in other words, you might suggest an 
amendment to this bill that would make such a requirement? 

Mr. Guggenheim. I would like to see that, with one caveat. I 
want to be very sensitive to the constitutional problems. 

Senator Pressler. I have been concerned about this because 
maybe some cemdidates are tempted to use negative or attention 
getting ads when they cannot buy into prime time to reach certain 
audiences. Even when they have the money. It has really become a 
problem for congressional Euid some senatorial candidates. I do not 
think it is a problem in the presidential arena. 

We might consider a possible l^islative remedy. 

Mr. Guggenheim. I have just put this through my mind in the 
last week. I think that political campaign advertising — and 1 will 
be rather radical here — should not be less than 2 minutes. I do not 
believe that political dialog should be given in less than 2 minutes. 

Senator Pressler. Can there be a provision that a certain 
amount of prime time be available? How would you define that? 

Mr. Guggenheim. Yes. I think that less than half the stations I 
have approached in major markets would give me 5 minut«s at all. 

Senator Pressler. You would never get a 2- or 5- minute prime 
time spot? 

Mr. Guggenheim. No. 

Senator Pressler. So 30 seconds is the only thing you can buy? 

Mr. Guggenheim. That is right. 

Senator Pressler. So it would take some companion l^islation 
or an amendment to require that broadcasters make it available. 

Of course, a candidate would still want to buy on the most popu- 
lar station, which would drag their ratings down, and they might 
not want to buy on the less popular stations. 

Mr. Guggenheim. Exactly. 

Senator Pressler. It is awfully hard to crsift ffiir legislation. 

Mr. Guggenheim. Yes, it is. 

Senator Pressler. Thank you, Mr. Chairman. 

The Chairman. I want to thank each of you for really remarka- 
ble testimony. We very much appreciate it, and we thank you for 
your patience. 

The next witnesses are Newton Minow and Ben Heineman, mem- 
bers of the law firm of Sidley and Austin. 

I want to thank Mr. Minow and Mr. Heineman for their help to 
Senator Hollines and me in putting together a bill and trying to 
work our way tnrough some of the legal problems, some of the con- 
stitutional issues that exist any time that the question of advertis- 
ing or speech or political campaigns comes up, and for all of the 
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time and effort that both of you £ind your partners have put into 
this effort. I know for two people of your caliber. That time is 
money, and you are very nice to wsiit here this morning to testify. 
Mr. Minow, you have a plane to catch or another appointment to 
make. If you have to leave before the testimony is over, please do 
so. 

STATEMENTS OF NEWTON N. MINOW: AND BEN W. HEINEMAN, 
JR., COUNSELS, LAW FIRM OF SIDLEY AND AUSTIN 

Mr. Minow. Mr. Chairman, Senator HoUings, Senator Pressler, 
thank you very much. We will submit our statements for the 
record because I think we can be more helpful in answering your 
questions. 

About your comments Mr. Chairman, I have just come back fnnn 
China, You will be interested to know there are signs in China now 
that say "time is money," which is quite a switch. 

I WEis taken, Mr. Chfiirman, with what Senator HolUngs said ear- 
lier today. As an old timer who has been before this committee 
many times, I think what you are deeding with today reminds me 
of what Rohert Hutchins once SEiid. He said most of us spend our 
time on the urgent rather than the important, and I think life in 
the Senate very often is spending time on the urgent rather than 
the important. But today you are dealing with something that is 
very important because it goes to the root of the democratic proc- 
ess. 

I think it would be useful to take two examples to give a sense of 
history to understand how we got to the issue we are talking about 
today. 

When I was Chairman of the FCC in the early 1960'8, there was 
no statutory right of access for political candidates to the media. It 
did not exist. I remember very clearly that we had a case in Missis- 
sippi where a candidate was running for Congress, a black candi- 
date, a minister, who had gone to the television station there and 
could not buy time. He complained to the FCC. He said, I do not 
want anything for nothing. I have a check. I went to the station. 
They told me to come back next week. The foUowiog week they 
told me to come back next week. The following week they told me 
to come back next week. He said, the election is next Tuesday and 
I cannot buy time. 

We looked into it, euid sure enough, under the law at that time a 
candidate did not have a right of access to radio or television, and 
it turned out that I testified in the Congress about that problem. 
The opponent was John Bell Williams, a member of the House 
committee that dealt with the FCC. He did not wsuit to buy any 
time, and the station said, well, we are treating both candidate 
Etlike because neither of them are going to go on the air. 

We sent a tel^ram to the station and asked how does it appear 
to you to be in the public interest to have no political discussion on 
the air? They put him on. 

I came to the Congress, presented that problem Euid I suggested 
that something ought to be done about this because the law is 
really not very clear. 
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Similarly, in the State of Ohio, an incumbent, who was Senator 
Lautahe, who served on this committee, was running for re-elec- 
tion. He was way ahead. His opponent wanted to get him to debate. 
Senator Lautshe wisely said no, he did not want to debate. So the 
opponent put together a commercial in which he debated with an 
empty chair, and the empty chair carried a sign with Senator 
Lautshe's name on it. He went to the television and he said he 
wanted to buy time, and the station said no, we are not going to 
put you on vrith that commercial. It came to the FCC late Friday 
afternoon. The election was the following Tuesday. We had to act. 
We took a vote. One commissioner was missing. At that time there 
were seven commissioners. We voted three to three, Republicans 
and Democrats on both sides of the issues. 

We came to this committee at that time. I asked, have we got a 
problem here. Members of Congress, Senators? E>o you want a r^ht 
of access for political candidates or do you want the broEidcasters to 
decide whether a cfmdidate got on or did not get on? 

Similarly, in the late 1960's I headed a bipartisan commission 
dealing with this, came before this committee, and at that time we 
were dealing with many of the same issues we are talking Eibout 
today. Out of that came the amendments to the law that eventual- 
ly established what is now the right of Eiccess for political candi- 
dates to buy time, and aiao to buy it at the lowest unit rate. That is 
how that happened. 

Now, loolung back at it, we made a big mistake, all of us, be- 
cause in spelling out the right of access, we should have also done 
what you are trying to do here today. We should have insisted on a 
very clear identification of the candidate with the commercial. It 
has nothing to do with whether the commercial ia positive or n^a- 
tive; it is simply to say to the voter, to the viewer, here is the man 
or the woman who is responsible for that. Here is the person who 
is behind that commercial. We should have required a disclosure 
and accountability, as Charlie Guggenheim said, to avoid the hit 
and run business of the unknown person behind the commercial. 
We should have required, and we should have required it in the 
language of the medium. We should have required that the per- 
son s voice and picture be there so that in 4 seconds you could not 
have a fleeting little glimpse that you could not read that said this 
is paid for by the candidate x committee. 

Now, that is in my view long overdue, and should have been 
done a long time ago. It would have avoided a lot of these prob- 
lems. But I regard that as the essence of what the bill that you are 
proposing would do today, at least as to part A. 

I know there are a lot of other problems. I have worked with 
many of the prior witnesses who appeared here today. I agree with 
many of their views on broader reform as well. But it reminds me 
of the old story about the mosquito that flew into the nudist camp 
and had a nervous breakdown. He said I do not know where to 
begin. There are so many things that you would like to do with this 
system to improve it, but what you have got here is a beginning, 
and it is a beginning which would provide accountability, disclo- 
sure so that the voters, the viewers would know who was behind 
the commercials. 

And I think, as I say, that is long overdue. 
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I think it is confusing, said it gets off the point to talk about neg- 
ative ads because — who can decide what is a negative ad? And I do 
not think we want the Government in the business of deciding 
what is a negative ad, nor do we want the broadcaster in the busi- 
ness of deciding what is a n^ative ad and eecond guessing the can- 
didate. The point is to have a name and a picture and a voice of 
the person responsible for the ad so the viewer will know what it 
is. 

Now, that is part A. On pEu-t B, I live in Illinois, and I lived 
through the anti-Percy commercials, and I anguished over them; 
even ^ough I am a Democrat, I was ashamed to see that such tac- 
tics were used £^ainst Senator Percy whom I admire. It was an out- 
rage. It was pointed out that we do not even know the name of the 
man who was responsible. And I think that if we require that of a 
broadcaster, who was under no statutory obligation to accept such 
an ad, if he chooses to broadcast a noncandidate sponsored ad, then 
he has got to provide time to the other side. 

What could be fairer than that? What could be more in the inter- 
est of the viewer and the voter than that, than to hear both sides? I 
cannot understand why there would even be an eu-gument Etbout 
that. 

But in any event, it seems to me what you have done is to pro- 
vide an excellent beginning. The law — I brought my own lawyer 
with me today, my partner Ben Heineman, who is a constitutional 
scholar who can deal with the constitutional issues. I was a law 
clerk at the Supreme Court in the early 1950's, and I took away 
with me permanently some words in an opinion of Justice Jackson 
at that time when he said the Constitution of the United States is 
not a suicide pact. 

And I do not believe that the Constitution of the United States 
stands in the way of insisting that voters know who is sponsoring 
political commercials, who is behind them, and insisting that 
voters be well informed in exercising their precious right to vote. 

And I think that is what this is all about. 

With that, Ben, if you would like to say a word, and then we 
might answer questions. 

fThe statement follows:] 

Statement of Newton N. Minow 
My name is Newton N. Minow. With me IB Benjamin W Heineman, Jr. Both of ua 
are with the law firm of Sidley & Austin. I am here today to discuss serious prrt>- 
lems arising from the use of broadcast media in political elections, and the abUi^ of 
the proposed Clean Campaign Act of 19S5 to remedy those problems. Ben will dis- 
cuss some of the constitutional issues surrounding adoption of the Act. We thank 
fou for your invitation to appear before you today and, with your approval, would 
ike to make our written statements a part of the record. 

More than fourteen years, ago, I testified before this Committee as Co-Chairman 
of the Twentieth Century Fund Commission on Campaign Costs in the Electronic 
Era.' The concern of the Committee at that time was the then growing use of 10 to 
30-Becond political "spot" advertisements. It was reci^nized then, as now, that the 
use of such advertisements contribute little or nothing to the reasoned discussion i^ 
candidates' policies or positions on issues. Instead, use of such spots serve only to 
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turn campaigns into little more than beauty contests.' While such ads often provide 
heat, they rarely provide light. 

The growing use of spots was found to be directly related to the growing cost of 
campaigns, which, in turn, was caused by the increasing use of television in elec- 
tions. It was. in part, to address this problem that the Congress lat«T passed amend- 
ments to Sections 312 and 315(b) of the Communications Act, which now grant to 
legally qualified candidates for federal elective office statutory rights to reasonable 
access on the broadcast media, at the lowest unit charge of the relevant stations.^ 
As the members of this Committee well know, campaigns these days are directed 
primarily to the media. The candidates realize that more voters may see and hear 
them in one 30-eecond spot than will see and hear them in person during the entire 
campaign period. Campaign appearances are now timed to meet the network's and 
local station's news deadlines. States are broken up by campaign staffe not into pop- 
ulation or demographic areas, but into media markets. In short, as stated by the 
Supreme Court, voters have placed increasing reliance upon television and radio for 
news and information, which has made these expensive modes of communication 
"indispensible instruments of effective political speech." * 

In addition, non-candidate groups are becoming greater and greater users of the 
broadcast media in their efforts to obtain the election or defeat of specific candi- 
dates. It has even been said that political action committees have replaced the more 
traditional political parties in terms of their influence on poUtical elections.* 
Here are some numbers that underline the magnitude of these developments: 
In 1978, the total cost of the House and Senate general elections was approximate- 
ly {158 million; by 1982. over $300 million was spent on the elections, an increase of 
almost 200%.' The 1985 election cost figures are not yet finally computed, but the 
FECs Interim Reports leave little doubt that this trend of escalating costs has con- 
Hie use of television was a principal cause of this skyrocketing expense. For ex- 
amine, of the S29 million in public funds allocated to Itonald R^gan s and Jimmy 
Carter's campaigns in 1980, almost one-half was spent on "paid media," primarily 
television.' The three largest conservative PACe alone appear to have spent over a 
million dollars on television advertising in the 1984 election period * with NCPAC 
itaelf producing 20 commercials for the Presidential campaign.'" 

This continued, dramatic use of television and radio in campaigns has raised simi- 
lar, if not greater, threats to rational decision-making in elections today than were 
coatToatoi by this Committee fourteen years ago. Initially, it must be recognized 
that we have, with the pawage of these years, become even more sophisticated in 
the u«e of television in politics and political elections. Not only do spot advertise- 
DiMita continue to be the mainstay of political advertising, but today, it is ofter im- 
possible for viewers and listeners to appreciate whether an advertiament was au- 
thorized, supported, or even disclaimed by the candidate. Many times, in fact, voters 
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are affirmatively mislead as to the sponsorahip of various political advertisements 
because of the ambiguous names of sponsoring ot^anizations. 

In addition, as indicated above, non-candidate groups are now a, if not the. signifi- 
cant source of political broadcasts advocating the election or defeat of candidates. 
The reflations that govern political broadcasts, however, have not been revised to 
address this relatively recent phenomenon. Unlike the political editorials presented 
by broadcast licensees themselves, for example, similar broadcasts sponsored by 
non-licensees are not subject to reply-time requirements. The result of this failure of 
the law to keep abreast of developments in the use of the broadcast media is that, 
many times, voters are left uninformed, or are presented with only one side, of the 
issue surrounding campaigns. 

The Supreme Court has rectwnized, and sound public policy dictates, that the 
public has the right to know who is attempting to convince it to vote in certain 
ways, ' * and has the right to receive a balanced presentation of issues raised in 
political editorials." As Chairman Danforth has stated, "a wett-educated. well-in- 
formed public is the foundation upon which America's democracy is built." The 
broadcast of unattributable and unanswered political advertisements hurts all can- 
didates seeking the same office, and undermines the entire electoral process. A can- 
didate who is attacked in a broadcast by other than a licensee, for example, is in- 
jured because he normally does not have the right to reply to the attack under 
present law. Even the opposing candidates who are not the subject of the attack also 
can be iiijured, however, due to the confusion of the voters r^arding the connection 
between those candidates and the advertisement. Notwithstanding the sponsorship 
identification requirements set forth in present law, ' ^ candidates often are held re- 
sponsible for attacks on their opponents, even when they had no connection wiUi 
the attack.'* For example, when NCPAC undertook a virulent attack on Senator 
Sarbanes, many observers believe that a backlash of voter's opionions r^arding the 
attack signifiCBntly and adversely affected Larry Hogan's election chances, even 
though he disclaimed any connection whatsoever with the advertisement. Similarly, 
in Dlinois in 1984, we saw an oul^f-town citizen from California spend approximate- 
ly one million dollars viciously attacking Senator Percy, even though Paul Simon 
cUd not want or authorize such efforts. 

The use of unattributable and one-sided political advertisements also has a dra- 
matic and adverse affect on the electoral process as a whole. When such advertise- 
ments are used to the extent that they are today, voters become cynical and apa- 
thetic about all candidates and elections. The inevitable result is lower voter turn- 
outs and negative reactions towards politicians. The men I worked for. Gov. Adlai 
Stevenson and President John Kennedy, taught me that politics should be an honor- 
able profession. These teachers are not around to teach this lesson to the young 
today. Our democratic process is now at risk if the voters do not receive a balanced 
presentation of issues, or do not see and hear their candidates, but see and hear 
only fleeting images created by others. 

The Clean Campaign Act of 19g5. presently being considered by the Committee, 
makes significant progress, I believe, in addressing these problems. First, with 
regard to the ability of voters to appreciate the true source of political advertise- 
ments by candidates, and to make candidates accountable for their advertisements, 
the Act provides that if a candidate seeks to exercise its statutory right to "reasona- 
ble access" to broadcast an advertisement that "refers" to the candidate's oppo- 
nents, that reference must be made by the sponsoring candidate in person. It is im- 
portant to note that the Act does not prohibit politick advertisements by candidate* 
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or others that do not conform to the "personal appearance" requirement, even when 
tbey refer to opponents of the sponsoring candidates. Alt the Act would do is to 
limit a candidate's statutory right to successfully demand access to make such refer- 
ences, so as to be applicable only to those instances where the candidate personally 
appears in the advertisement. Candidates still would have the right to broadcast ad- 
vertiaemeata that do not refer to their opponents, and broadcast licensees would 
■till be free to accept and air candidate-sponsored advertisements that refer to the 
candidate's opponents while not complying with the personal appearance require- 
ment. If they choose to do so, however, the candidate who was "referred" to in the 
advertisement must be given free time to reply to the reference." 

Second, with regard to modernizing a candidate's right to reply to political adver- 
tisements sponsored by non<andidate6 and which either oppoee the candidate's elec- 
tion or advocate the election of the candidate's opponents, the Act simply would 
eit«nd the FCCs present Political Editorial Rule, which grants free time to candi- 
dat«e to reply to sunilar political broadcasts by licensees. ' " The same rationale that 
led the Commission to adopt, and the Supreme Court to affirm,''' the FCC's PoUtical 
Editorial Rule — the public s right to have both sides of important issues, including 
the ducuaeion of a candidate's qualifications, presented over the broadcast medie^ 
■lao underhee the Act's proviaiona. In addition, the provision of time to candidates 
to reply to tiiese political advertiBements by non-candidates assures that the public 
will be informed of the actual sponsor of the advertisements. 

In short, the use of deceptive and unattributable spot advertising contributes little 
or nothing to reasoned decision-making by voters, yet undermines the entire elector- 
li proc ew . The presentation of one-sided political advertising which advocates cer- 
tain viewpoints on candidates' qualifications without broadcasting contrasting view- 
pmntB ntdates the public's right to a balanced presentation of issues on the broad- 
cast media, and often leaves voters uninformed or misinformed about the qualifica- 
tionB of candidates. This poses an unacceptable risk to the democratic electoral proc- 
«■■. It is for these and other reasons that ^our efforts to adopt the Clean Campaign 
Act erf 1986 are so important. The Act will secure greater accountability of candi- 
datee, will result in more, and balanced, information being given to the voters, and 
should result in elections in which the primary issues are not the personal lives of 
the candidates, but their views on the significant issues confronting the pubUc. 

Unless the Committee feels otherwise, I would now like to call upon Ben to dis- 
CUM the major constitutional issues surrounding the adoption of the Bill, and then 
we both will be available for any questions you might have. 

Mr. Heinehan. I think it was Chief Justice Hughes who said 
that the Constitution is what the Supreme Court says it is. As Sen- 
ator Packwood mentioned before, I think in this area we simply do 
not know what the law is with great certainty, what the Supreme 
Court will say. As we indicated in the written analysis we did for 
the committee, very reasonable and responsible ai^uments can be 
made that what you are proposing here is constitutional. There is 
uncertainty because there are divergent lines of cases coming to- 
gether. I tnink if the bill were passed it would have a reasonable 
poecdbility of being upheld by the Court. But there is no way of pre- 
dicting that until it got to the Supreme Court. Nonetheless 1 think 
a very responsible approach is being taken b^ the committee. 

Let me just say that, with respect to constitutionality, I think the 
most important thing in this eirea are the goals of the l^islation 
and the kinds of findings you make to support those goals. As I un- 
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derstand the purposes of this legislation, they are very consistent 
with first amendment values and with the goals that the Supreme 
Court has recognized in the broadcast area. 

And those goals, as Newt Minow mentioned and as has been dis- 
cussed before, are accountability, disclosure, balance in terms of 
having the opportunity to give opposing points of view, and more 
information. All those things, accountability, disclosure, balance, 
more information, are really what the first amendment is all 
about, emd I believe those are the purposes of this legislation. 

And if the committee can establish that clearly as it goes for- 
ward with either this legislation or some variant, I believe again 
there is a significant chance that the Court could uphold legislation 
in this area because the Constitution is not a suicide pact, and I 
think we are talking about a serious problem here. 

[The statement follows:] 

Statement op Ben W. Heineman, Jr. 

Mr. Chairman, my name is Ben Heineman, Jr. I am appearing today with Newton 
Minow, We are honored to appear before thia Committee to discuss the S. 1310, the 
Clean Campaign Act of 198S. We beheve that the proposed le^lation forthrightlj 
addresses public policy issues of great importance. The Committee is to be congratu- 
lated on raising these issues to public attention. We hope that they will receive 
careful consideration by the Congress as a whole. 

Mr. Minow has addressed some of the major problems which justify the proposed 
l^islation. I would like briefly to discuss the tnll's constitutionality. As you know, 
Mr. Chairman, last spring you asked our law firm to assess wheuier the bill was 
consistent with the First Amendment. We conducted a preliminary analysis which 
we have submitted to the Committee, and I understand that analysis will be part of 
the record. 

Our analysis was preliminary because there had been no Congressional hearings 
on the bill as yet and, of course, no Congressional fmdings. I should stress that, in 
this sensitive area of constitutional rights, whether the bill would be held constitU' 
tional by the Courts will turn, in important part, on the precision with which the 
Congress desCriijes the nature and extent of the problems addressed by the legisla- 
tion and makes fmdings that justify the bill's approach to those problems. 

Nonetheless, we were able to conclude that, with appropriate Congressional find- 
ings, there is a reasonable possibility that the courts would ultimately hold that the 
proposed l^islation does not violate the First Amendment and is therefore constitu- 
tional. Our conclusion was stated in those provisional terms because, as you know, 
there are no Supreme Court decisions directly on point that allow anyone to say 
with certainty that the bill is clearly constitutional or clearly unconstitutional. 
Indeed, different lines of cases point in different directions. Accordingly, th« bill is 
necessarily in a "gray area" where its constitutionality will ultimately have to be 
decided by the Supreme Court. 

But, as our anal^is indicates, very reasonable and responsible aiguments can be 
made that the l^islation is consistent with the First Amendment and, indeed, ad- 
vances First Amendment values. 

Let me briefly summarize the reasoning that leads to this conclusion. I should 
note at the outset that Congress' authority to t^islate in this area is found in Arti- 
cle 1, Section 4 of the Constitution (the power to regulate the time, place and 
manner of federal elections) and Article 1, Section 8 (the power tfi re^ilate inter 
state commerce). 

<1) CHANGES IN EXISTING LAW 

As you know, the proposed legislation makes two mqjor changes in existing law. 

First, it creates a personal presentation" requirement for candidate advertiBing. 
Under the 1934 Communications Act, candidate for federal office have a statutoi; 
right of access to radio and television. In other words, broadcast licensees must pro- 
vide federal candidates a reasonable opportunity to purchase time for politujal ad- 
vertising. 

The bill modiRes this statutory access right. A candidate for federal office who 
"refers" to his or her opponent must do so "in person" in political aJdvertiaiiig in 
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order to eoioy the statutory access right. If the Bponsoring candidate chooses to refer 
to his or her opponent, but not to do bo personally, then the broadcast licensee may 
aHU, in its disanretion, provide the candidate time for advertising. But if such time is 
provided, then the broadcast licensee must also provide free response time to the 
■^^—■"C candidate. (The bill does not affect candidates' statutory access rights if no 
rWBrence is made in advertising to an opponent.) 

Second, the bill mandatoa free response time to non<andidate political advertis- 
ing. Under the 1934 Communications Act, broadcast licensees may — but are not re- 
qured to — sell time to non-candidates for political advertising. In other words, non- 
candidate sponsors of political advertising do not eqjoy the statutory access rights 
ceded by the Communications Act to candidates. 

"Hie bill would require that licensees who provide political advertising time to 
DOD-<andidBte sponsors must also provide free response time to candidates for fedei^ 
al office whose candidacy is opposed, or whose opponent is supported, in that pohti- 
cal advertising. 

t3) PUKF06BS OF THE LICIBLATION 

As we understand them, the purposes of the l^ialation advance First Amendment 
values. The "personal presentation" requirement is aimed at increasing candidate 
accountability and disclosing to the electorate the relationship between what is 
bein^ said and who is saying it. The free response time requirements are aimed at 
providing more information to the electorate through a more balanced presentation 

These watchwords — greater accountability, disclosure, information and balance — 
■le wholly consistent with the Supreme Court's decisions defining the First Amend- 
' ' ' ' ' '■'''• g Court has called the "unique and special" context 

e Ucenses for scarce spectrum pursuant to the 1934 

13) THE EFFECTS OF THE LEGISLATION 

Challengee to the legislation are likely to be based on the claim that the bill's 
provinona improperly affect political speech — speech that is at the core of the First 
Amendment and thus deservmg of the greatest constitutional protection. There are, 
as noted, reasonable and responsible ai^uments that both proposed changes in ezist- 
ing law do not impermissibly affect political speech. 

wTith respect to the "personal presentation requirement, the courts might hold 
that, because candidate access rights are statutory and not constitutional, the Con- 
ireae may modify those rights if it reasonably balances the interests of candidates, 

Eroodcsstli ' "■ '■■ "' " ■ - ■ ■-■ ^ L_,. .L_. ., 

al preaenta 

the courts ) 

didate at the end of a , 

during the ad under certain circumstances. 

Alternatively, the courts might uphold the personal presentation requirement as 
a restriction on the time, place and manner of speech and not on the content of 
nieech itself, because the bill does not r^ulate political ideas. Instead, it serves ths 
(Kniiicant governmental interests of accountability and disclosure and leaves ample 
sltemative channels open to the candidate for the communication of ideas and m- 



Finally, even if the personal presentation requirement, in the limited contest of a 
"reference" to an opponent, were viewed as a restriction on the content of a politi- 
cal speech, such a restriction could be upheld if tiie Congress, as a result of the leg- 
islative process, fmds that there is a compelling governmental interest in the re- 
striction and that the restriction is the least intrusive alternative means for meet- 
ing the problnn effectively. 

With respect to the free responss time requirements, the courts have upheld simi- 
lar requirements in the broadcast area from First Amemdment attack and could 
reasonably extend those holdings to the types of free response time required by this 
bill. First, the courts have held that requiring broadcast licensees to provide free 
response time, if they air certain types of programming or advertising, does not vio- 
late any First Amendment rights of broadcasters because, in part, they are licenseea 
of scarce spectrum which, under the 1934 Act. they must use in the public interest 

Second, courts have also held that the possibility broaxkasters will not air certain 
^pes of programming or advertising in order to avoid free response time require- 
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seeking access will not eufTice to cast doubt on the constitutionality of a free re- 

sponae time requirement. Nonetheless, the Congress will have to examine the "chill- 

e" question carefully. It may well be, however, the broadcast licenseee voluntarily 
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, ttiey have in the past, choose to air programming and advertising that trig- 
gers free response time because of their statutory duty to act in the puhQc intereet, 
thus avoiding any serious constitutional claim of "chilling." In that regard, the 
Committee may want to consider including in the proposed Icsislation a provision 
requiring the Federal Communications Commission to study the effects of the bill 
and report to the Congress after several elections have occurred. 

In conclusion, Mr. Chairman, I would like to emphasize that it has been a privi- 
lege to serve you and the Senate Committee on Commerce, Science and Transporta- 
tion in the development of this important legislation 

The Chairman. I think that both of you have very accurately 
stated my intention in working on legislation and addressing this 
issue, and 1 know Senator HollingB can certainly speak for himself, 
but I do not think that the Congress of the United States should be 
in the business of attempting to muzzle people. That clearly raises 
constitutional problems. 

The question should not be how do we muzzle people but how do 
we provide for political campaigns where there is more informa- 
tion, not less, more disclosure, not less, better balance so that obvi- 
ous imbalance in the system can be rectified. That to me has to be 
the goal that is before us. 

I am not sure that this bill is the best approach, as 1 have said 
already a number of times today. But those have to be the goals. 
When we have a political campaign that can disassociate itself 
from the candidate himself, go on the air with a SO-second commer- 
cial, meike the quick hit and not appear fairly to be the statement 
of the candidate who is benefited, uiat is not a full disclosure of the 
situation to the voters. 

Voters have a right to know not just the bad things about a can- 
didate. They have the right to know everything about both candi- 
dates. And therefore, I think that it is perfectly understandable to 
say you can go on the air and say anything you want, just show us 
it is you. Just show us it is you making the statement. Whether the 
candidate's face should be on 30 full seconds, I do not know. 1 have 
not thought that out. But it should not be just a second. It should 
not just Be a phony. It should be a full disclosure that this is the 
person who is saying such things, not hiding behind the voice of 
someone else or a picture of somebody else. 

And with respect to the political fiction committees, a fair chance 
to present competing ideas seems to me to be the heart of effective 
politics, but now somebody can come in in the 11th hour with a 
huge bundle of cash and tne other person has already spent every 
penny that has been rsiised in the campaign, with a ne^tive com- 
mercial, again with just the name on the bottom or maybe it is 
somebody who is not reticent. Maybe it is somebody who is delight- 
ed to have the publicity of being the hit man. You know, there are 
people like that. 

But it is just not fair. It skews the system. It throws it out of 
whack. It threw it out of whfick in Illinois, and it does wherever 
else it occurs, and it is just not right. 

Maybe this is the greatest bill in the world and maybe it is not, 
but 1 know this: the ultimate question has to be answered by the 
American people. What do they think about the present state of po- 
litical campaigns? What do the people think about the present 



Digilizcd by Google 



71 

state of the political campaigns? We are going to have it in the 
next hearing, all the people who run this stuff. Mr. Dolan has said 
that be did not have the opportunity to testify. The staff talked to 
him last week. They said you are welcome to come the second day 
of hearings. October 8 is the second day. Put it down on your calen- 
dar. He is going to be here, and we are going to have other people 
«^ believe in mudslinging. They believe in it, and they are going 
to come here and give us their position, and that is fine. And then 
let's let the American people thmk about it. 

Ib that really the poUtical process? Have we maxed out? Have we 
reached the zenith of political debate with what we have seen, for 
example, in the last election yetu*? Eveir time I turned on the 
radio or the TV in Missouri and heard what was going on in our 
State or over in Illinois, I will tell you, I was nauseated. It is just 
nauseating. 

So it seems to me that this bill gives us an opportunity to at 
least focus on the problem, and to at least provide more disclosure 
and more information and more balance, nor to keep people off the 
air. 

That was more of a speech than a question, I guess. I do not 
know if either of you woiud like to comment. 

Mr. MiNOW. Well, Mr. Chairman, one of the great first amend- 
ment scholars in our American judicial history, Justice Brandeis, 
said sunlight is the best disinfectant. I would r^ard this as a sun- 
light bill to put the light on who is sponsoring a commercial, 
whether it be an individual candidate who is doing it or whether it 
be a PAC, and I think it is strictly in the interest of the political 
process and the voter, to have the most sunlight constantly on 
the — particularly when the cost has gotten so high — on who is put- 
ting the money into these commercials, and if the candidate is 
doing it, then he ought to be identified with it and say yes, I did 
this, I saw this commercial, I approve of it. Then the voters can 
choose to vote or not vote for him. 

The Chairman. Let me just ask this question. I hope that 
Charles Guggenheim is right in saying that if there was a major 
effort to turn the Senate around, the press would get wise in time. 
But let's suppose, for example, that the Reverend Moon were to 
decide that the Washington Times is not a good enough forum, that 
be wants to get into political campaigns and that members of his 
wganization set up a PAC called the Good Guy PAC or something, 
and they ^o in and start buying meissive amounts of time, millions 
itf dollars m a few selected States. 

Do you think that there would be a fair opportunity for the other 
candidate to make any response, or do you think the press would 
nec essa rily do an adequate job in compensating for that kind of im- 
balance? Or do you think that it is important to go further than 
what we have now and provide some additional mechemism so that 
we can be sure that the candidate who is the victim of this at least 
has a fair opportunity to weigh in on the other side? 

Mr. NbNOW. I think it is more than an academic risk because I 
think there is growing sophistication about the use of television in 
campaigns. Most people, if you believe the surveys, and 1 do, get 
their political opinions and news from radio-television more than 
they 00 from the printed word, and if something is rushed upon 
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them in the last minute and there is not an opportunity to EuiBwer, 
I think there is a very serious risk that people can be misinformed 
and live to regret their votes because they did not have adequate 
information. So I take it very seriously. 

And that is why it seems to me what the two of you have pro- 
posed here is not even to cut that off, somebody could still do that, 
but this would simply provide a balance, an opposing view to be 
heEird in time. 

The Chairman. Senator Hollii^. 

Senator Holungs. We are indebted to both of you. 

Mr. Minow, you have touched again the misunderstanding in a 
lot of the editorials that have emanated as a result of the introduc- 
tion of this particular measure. We made a mistake. I would even 
move when we ever mark up perhaps the first amendment that we 
change the title. When we use this "Clean Campaign Act," then 
you know, that is us politicking again, and this is going to make 
things clean eis compared to dirty, and what is clean and what is 
dirty? And that is not it at all. It is accountability. This is Cam- 
paign Accountability Act or Truth in Campaigning, or Sunlight in 
Campaigning or Political Exposure Act. I mean, they all think poli- 
ticians are devious and worlung behind the scenes, so if you can get 
politiceil exposure, that maybe would sell them. 

But that is what we are really after. We are trying to af^ that 
responsibility. I think that ought to be made clear, and it is mis- 
leading when we talk about clean campaigning or negative adver- 
tising. In fact, in the actued drafts, the drying of it, we use words 
"anything critical." It can be critically constructive, it can be criti- 
cally destructive or negative. But whatever, some person criticizing 
a fellow's voting record would say that is positive, that is going to 
the record. The person being criticized says no, that is negative. So 
we cannot get bogged down in that one. 

And you have provided a very, very valuable service, and par- 
ticularly as to how to go about this, and that sense of history is 
very important. 

Mr. Heineman, how do I constitutionally do what Mr. Guggen- 
heim says? How do I ^et campai^ing — I am tryii^ to get a little 
bit more than what this bill provides, obviously, and I am trjdng to 
bring it into prime time, and I am trying to get it away from the 
30-second spots. I am trying to get it to be more deliberative and, 
therefore, more responsible on content without controlling the con- 
tent. If I can get more time and put it in prime time and not by 
gimmickry and m akin g the person appear, then on a limited cam- 
^ign of a kind, that will be nne. And I can see us clean up our act. 
But how do I do it constitutionally? 

Can you really study — I do not know if you can give me the 
answer right here at the table, but I wish you would study that for 
me because, as I say, that is now gone from the campaign. I fussed 
at my friend President Carter because I never thought he ever re- 
alized the difference between the campaign and administering the 
Office of President. He just continued as a candidate. That was his 
downfall. He hired a pollster and stuck him in the bedroom there 
and said give me the right answer on a m^'or issue, and I will go 
on the 6 o'clock news and I will show how smart and erudite I am 
as President. We never had any vision of where the country was 
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flaing or lesderahip in that sense. But he continued on aa a candi- 
oate. So it took him out of office. 

And it mi^t take us all out of office if we keep on with this 20- 
noond thing. We are not getting good public service. We have a 
vaster probtem, and Senator Danforth and all of us eigree on $200 
billion deficits. But with the 20 seconds, lack of prime time treat- 
ment, no one is really disturbed about it right now, and we are not 
discussing it in a balanced or comprehensive wav. 

How (fo I do what Mr. Gu^enheim says about 20 seconds in 
prime time with the networks? 

iSr. HiDmcAM. I am just focusing on this issue today, but I 
think, that the committee probably could legislate constitutionally 
to sa^ that broadcasters h^ to provide more than 20 seconds if the 
rflndHp*^"* wish to have more than 20 seconds. I think that vou 
prbbably could legislate to say that a reasonable amount of politi- 
cal advertising had to be provided by broadcasters in prime time. 

So I think irom the point of view of r^ulating the broadcaster, 
my sense would be that would not pose constitutional questions. 

1 think the problem might come in telling the candidate you 
have to speak for more than 1 minute and 59 seconds, because, as 
you well know, the first amendment not only protects the right to 
apeaik but also the right not to speak. 

Sraator Hollinos. Surely that is true, but at least let's go that 
&r. If you know a way, and we have preempted your very valuable 
time, but if jrou do not mind helping us a little bit further, try to 
draft, rou^ something out with respect to the broadcasters. 

I agree, jwu cannot make a person go on TV or whatever it is, 
but we should at least start making that available. You see, our 
Mend Sasser was fortunate. The free press took it up, and in fact, I 
think, there was one Tennessee newspaper that was his opponent 
that came out and said that was so scurrilous to show Senator 
Saaser. While it was entertainment, it weis highly misleading. So he 
is inddited to the free press treatment. 

Perhaps Senator Huddleston or Senator Percy did not get that. I 
was not that close to those particular campaigns, but at least if I 
had that availability and I could come on in prime time, you see, I 
have got an option. Now, let's say they assault me in the last min- 
utes. I know right now, I can tell you I have got to go negative. 
llat is my only opportunity. 

That gentleman, Mr. Guggenheim, has never made a negative ad 
fdr me and no one else has ever made a negative ad for me. I just 
have not used it because, not that I am pure as the driven snow, I 
just did not think it was good politics. But knowing politics as I do, 
I am forced to go negative. By contrast, if I had this option, I would 
say, well, 1 woidd go on, smd by golly, you give me 5 minutes and I 
can explain my voting record or this or that or whatever it is and 
answer that particular assault that has been going on. 1 would 
rather let it build up and then give me 5 minutes of prime time. I 
would rather do that than going negative and just explfdn to the 
voting public just what my record was or whatever was being at- 
tacked or whatever else, and I think I could do it. I would be at 
least given the option. 

At the present time I do not have any option save to go negative. 
Do you see what I am saying? 
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Mr. Heineman. Yes, and it should be noted that £ill of these 
rules, of course, onlv apply during campaigns. In fact, you might 
have these extended time period rules apply just in a very brief 
period before the election, 30 or 45 days, something like that. That 
also could help, would limit their effect to the most important 
period in a campaign and it would get to your problem. 

Senator Hollings. You would get better government. 

I came back to Washington, we had the staff together, and we 
have had the debt limit bill coming, and now there are all kinds of 
monkeyshine amendments that will come up on the debt limit bill. 
Our friend Hany Byrd, of Virginia, back in 1978 said the budget 
shall be balanced. It is in the law of the United States. You do not 
have to get it into the Constitution. I can show it to you in the law, 
word for word; just totally ignored. But trjdng to PR it smd every- 
thing else like that and explain away previous votes, there will be 
those members who will have those amendments who will say the 
bucket shall be b£dEuiced, but you do this emd you do that and 
everything else. 

I happen to be on the Budget Committee, and knowing govern- 
ment as I do, that is an improper place, it is an improper proce- 
dure. It necessarily does not control, as I pointed out under the 
Byrd amendment, for a beilfmced budget emd all of those things, but 
I am looking at the 20-8econd format or the 30-second format, and I 
do not have enough TV time money to get on there and explain 
what I know about budgeting and how to really work for a bal- 
anced budget and present a program and everything else of that 
kind. 

And knowing that I do not have the money for it and I am con- 
trolled by 30 seconds, I will vote for it, just put out those amend- 
ments, I will vote for all of them. Let somebody else explain them. 
I have got to get reelected next year. 

It is a crazy world, is it not? 

What harm is it, I mean, if somebody wants to sit down at a 
proper forum and discuss it, then I can tell you just exactly what I 
am tilling you right now, but I just do not have time and the 
money to go and explain thoee kind of things because of the actual 
control of that format, the 30 seconds, and not being able to get in 
prime time, I do not have that opportunity. 

And, therefore, you get false votes, and they wonder why the 
Congress acts like it does. This thing is not just campeiigning, gen- 
tlemen. It goes all the way down through your public service, and 
as a result, you are dealing with statewide races and everything 
else, let's say for a Senator, or at least district reices for Congress- 
men and everything else. At the local level you do better because 
the people are there, they understand the local media, it is better 
coverage and everything else. 

That is why, Mr. Minow, the Government in Washington is 
rancid. That is why the government in the statehouses and city 
halls are darned good. That is one thing I learned from a 3-yefir 
trip in a Presidential race, there was not anything wrong with the 
statehouses, and they are responding to the needs of the people and 
everythii^ else, the media is there and you do not get by with 30 
seconds bites and all that kind of stuff because it is all there imme- 
diately, and they immediately react. 
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But here in Washington the problems are so enormous in size 
and so many of them that that is the way we are living now, and 
everything else of that kind, and that is why you get irresponsible 
votes, irresponsible acts, irresponsible government, and nothing 
happens up here. It is all a big, you know, spectator s[>ort. It is not 
government anymore. 

Mr. MiNOw. The two of you, it seems to me, are taking a long 
view at a big issue. If you were a philosopher emd you looked at 
this, the anniversary of the Constitution, 200 years is 2 years from 
now. If you were starting this country today rather than 200 years 
ago and you looked at the map, you would not draw the boundaries 
that we have. You would do what the television and advertising 
business has done and divided the country into market areeis, and 
you would say no, there should not be 50 States, there ought to be 
152 markets because that is where the people are. They are in that 
circle every night watching the news. That is the commonality that 
brings them together. 

So what you have got now is a mismatch between the technology 
of television and the political process that we have all grown up 
with, and what you are trying to do, and this is one part of it, is 
bring those two things into a better harmony, and that is very hard 
to do. We will be of any help we can to you as you try to work 
through this, because, I think, there is a great deal at stake, a 
great deal at stake. 

Senator Holungs. Thank you very much. 

The Chairman. Gentlemen, thank you both very much for ap- 
pearing today, and also for your help in putting the bill together. 
We reEilly appreciate it. 

This is the first of what will be several hearings on this subject. 
The next one will be on October 8, and at that time we will have a 
number of people testify who oppose the idea of the bill, 

[Whereupon, at 12:55 p.m., the committee recessed subject to the 
call of the Chair.] 
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CLEAN CAMPAIGN ACT OF 1985 



TUESDAY, OCTOBER 8, 1985 

U.S. Senate, 
Committee on Commerce, Science, and Transportation, 

Washington, DC. 
The committee met, pursuant to notice, at 10:03 a.m., in room 
SR-253, Russell Senate Office Building, Hon. John C. Danforth 
(chairman of the committee) presiding. 

OPENING STATEMENT BY THE CHAIRMAN 

The Chairman. This is the second day of hearings on S. 1310, the 
Clean Campaign Act of 1985, which was introduced by Senator Hol- 
lings, Senator Goldwater, and I, and other Members of the Senate 
some time ago. 

The bill is designed to provide more accountability and balance 
in Federal campa^ns. It stems from a growing concern not only 
here but throughout the country about the quality of modem polit- 
ical campaigns. I think it is pretty clear to anyone who turns on a 
television in the last couple of weeks of an election that something 
hiis gone very wrong with political campaigns. It is the advent of 
the 30-8econd commercial and the quick hit, and the proliferation 
of so-c£illed independent committees, which specialize in negative 
advertising, going into a State or going into a congressional district 
and running negative commercials without the target of the cam- 
paign having a fair opportunity to reply. That is what gave rise to 
the proposed legislation. 

I have pointed out throughout the discussion of this bill that 
there is nothing in it that is carved in stone. We are open to sug- 
gestions. A lot of thought went into the preparation of the bill, in- 
cluding advice of legal counsel on legal and constitutional ques- 
tions. We are very aware of the need to write something that 
passes constitutional muster. 

1 think that there is a clear sense in the country that what has 
happened in political campa^ns through the availability of 30- 
second commercials and the negativism that is all part of some- 
thing that really is a harm to the political process itself. This has 
harmed and caused damage to what is a basic right of the Ameri- 
can people, and that is to participate in a reasoned way in the se- 
lection of their elected representatives. 

Today we have three witnesses. We are pleased to have with us 
today three people who have been involved in independent cam- 
paigns. The first witness is Mr. John T. Dolan, Terry Dolan, nation- 
al aiairman of the National Conservative Political Action Commit- 
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Please proceed. 

STATEMENT OF JOHN T. DOLAN, NATIONAL CHAIRMAN, 
NATIONAL CONSERVATIVE POLITICAL ACTION COMMITTEE 

Mr. DoLAN. I have Bubmitted a statement, which I won't read, 
but I would like to make aeveral comments about this bill. It re- 
minds me of a statement that Eugene McCarthy has made many 
times about so-Cfdled political campaign reform. This bill is the 
type of bill that King George would have thought of to Hnance the 
American Revolution. 

In fact, the lip service that some of the sponsors have given 
about protecting the quality of debate is nothing more than that. 
The Supreme Court in Buckley v. Valleo said; 

Discussion of public iBsues and debate on qualifications of candidates are integral 
to the operation of the system of government established by our Constitution. The 
first amendment aflbrds the broadest protection to such political ezpresBion in order 
to ensure the unfettered interchange of ideas for the bringing about of political and 
social changes desired by the people. 

In fact, what this bill would do is stifle political debate, not based 
on truth, falsehood, or anything else other than who maJces the 
charge. That is bizarre. That is unconstitutional. 

More recently, in 1985, this year, the Supreme Court said: 

We also reject the notion that the PAC's form of oi^anization or method of solici- 
tation diminishes their entitlement to Hrst amendment protection. The first amend- 
ment, freedom of association, is squarely implicated in this case. PACs are mecha- 



It is very clear, I believe, to most observers of this bill that it is 
unconstitutional. Anything which regulates the content of speech, 
the Supreme Court has sftid over and over and over again is uncon- 
stitutional. 

I would also like to rebut some of the falsehoods that have been 
brought up in the first day of hearings. I was originally scheduled 
to appear on the first day of hearings, but somebody decided here 
that ttiat would be inappropriate. 

As a matter of fact, I was not invited to any hearings tmtil we 
issued a news release announcing that the subcommittee had 
indeed withdrawn the request for me to speak, and I suspect that 
was done deliberately so the other side of the ailment could not 
get out on the first day of hearings, where most of the press cover- 
age would be. 

There were so many falsehoods, I will just deal with the three or 
four that I think were the most substantial. I think a good number 
of the people giving testimony ssiid that they thought negatives ads 
were a threat to democracy. That is absolute nonsense. In fact, n^- 
ative ads provide valuable information that frequently the media 
does not telk about and certainly incumbent Senators don't talk 
about. 

I do not remember seeing any U.S. Senator up for election in 
1978 or 1979 or 1980 saying that they voted to give away the 
Panama Canal. I do not recall anybody saying that. What tins bill 
would do is prohibit individual groups from getting that vital infbi^ 
mation out. 
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What I would like to do right now is show you a commercial by a 
candidate for the U.S. Senate, and two of them, the first two would 
be illegal under this present law. 

Bideotape shown.] 
r. DoLAN. Let me make a few comments before I show the 
third commercial. I am intrigued by Senator Danforth's "stop-me- 
before-I-kill-again" philosophy with this bill. The very commercials 
he used to win reelection would be unacceptable under this bill. 

Now, I think there is a point to be made about the hypocrisy of 
doing that type of thing, but that is not my principal point. As far 
as I know, everything that was in those commercials was true. In 
fact, it probably provided more information about Harriet Woods' 
record than Harriet Woods' commercials. I do not know that for a 
fact, but I am certain the same is true for Senator Danforth. 

Now I would like to show you a commercial which would become 
the way of the world in political Hfe if Senator Danforth's bill is 



[Videotape shown.} 

Mr. DoLAN. That is it. That is what we can look forward to, 30 
seconds worth of trash, telling people that they should elect a Sen- 
ator because he has got four children, because he walks on the 
beach with his dog, because he is a family man. These types of 
commercials are an insult to the average voter. They indeed are 
the threat to democracy. They are the ones that imply the candi- 
dates are bars of soap. 

We talk about accountability. The best way to make a Senator 
accountable. Senator, is to have people discuss his record and have 
him say, here is what I will do when I am elected. Your bill will 
cut off accountability to the leirgest degree I have ever seen any bill 
that relates to political reform. 

Another falsehood which came up was the notion that negative 
ads create apathy Emd cut turnout. Again, nonsense. There is no 
support for that statement. In fact, there is plenty of support for 
the opposite statement. The most expensive and negative campaign 
in the history of this country, I think most people would agree, was 
in the North Carolina Senate race in 1984. Well, just a couple of 
facts which might intrigue you. 

Registration increased in North Carolina 16 percent in the 1984 
election, one of the largest in the country. Turnout was the highest 
in the history of North Carolina. Now, what does that suggest? It 
suggests that because of the high volume of negative campaigns, 
that we saw an incredible amount of interest because people finally 
learned what the candidates for office were talking about. 

Another point was the accountability, that these things are unac- 
countable. That is simply wrong agfiin. As I said, negative commer- 
cials usually make a candidate accountable. He has got to answer 
how he votes in Washington, DC. 

Secondarily, the groups, the individual groups which run inde- 
pendent expenditures indeed are accountable. They are accounta- 
ble to their contributors, and in the case of NCPAC, I suspect we 
have more contributors in the State of Missouri than Senator Dan- 
forth has to his own campaign. We have probably more than Sena- 
tor Pressler or Senator Ford or any one of the sponsors, and we are 
accountable to our contributors for that very reeison. 



Digilizcd by Google 



But perhaps more substantial than that, we are accountable to 
the courts of the United States of America. Libel and slander are 
not exempted for our commercials. A candidate for the Senate can 
say anything he pleases, and he is protected from libel and slander. 
We are not, and I find it quite ironic that if you are interested in 
getting rid of unfair negative commercials, the commercials that do 
not stete the record properly, that you do not get rid of the libel 
and slander exceptions for candidates. That is the best way of 
doing it. 

The last falsehood is that n^ative ads contain distortions and 
lies and so on and so forth. Again, that is simply inaccurate. The 
record shows that is inaccurate. We have spent about $20 million 
in independent expenditures. During that time we have never once 
had a judgment against us for libel, slander, equal time, or person- 
al attacks that could possibly keep us off the air. 

Not only have we never had a judgment against us, we have 
never had a case filed against us. Never once. And I think that is 
also true for other groups which have done the same thii^. Broad- 
casters are keenly aware of the fact that what we put on the air, 
they might be liable for, so they are very interested in seeing that 
we document every charge back and forth in a dozen wa^. 

The Senators who have sponsored this bill ought to be ashamed 
of themselves. They should be ashamed of introducing a bill which 
even the drafters admit could be unconstitutional. The last time I 
checked, you took an oath to uphold the Constitution as a U.S. Sen- 
ator. You are not doing that, and you are doing it precisely because 
of tacky political considerations. 

You should be ashamed for introducing a bill which would 
change rules in order to protect incumbents, which would cut off 
vital and truthful information to the voters, and if passed, would 
outlaw commercials which you, I would presume, most of you have 
used before. The substance of this bill is that broadcasters and indi- 
viduals are treated like they are idiots. 

I think the real motivation behind this bill is accurately stated in 
Senator Danforth's own statement, when he said: 

I sense an increasing mode of defensiveness, of testiness, and a breakdown in the 
comity and collegeality that we need to function as a deliberative body. There is a 
sense of fear here based on the apprehension that when we face election, our Oppo- 
nents will use negative tactics against us, and we will have to use such tactics 

against them to survive. 

Senator, that is true. It is absolutely true. But what you see as a 
threat to democracy I call democracy itself. Elections were not 
made for you and your colleagues. They were made for the voters, 
and that is perhaps the most dangerous thing about this bill. It fur- 
ther insulates Congress from accountability to the voters by huling 
the truth about their record, 

Thank you. 

The Chairman. Thank you, Mr. Dolan. Do you remember 
making this statement? 

Groups like ours are potentially very dangerous to the political process. We could 
be a menace, yes. Ten independent expenditure groups, for example, could amaaa 
this great amount of money and defeat the point of accountability in politics. We 
could 8ay whatever we want about an opponent of a Senator Smith and the Senator 
would not have to say anything. A group like ours could lie through its teeth and 
the candidate it helps stays clean. 
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Did you say that? 

Mr. DOLAN. I did indeed, but I would appreciate it if you gave the 
quote in context. 

The Chairman. Well, I would be happy to. In fact, I will put the 
article in the record. It is from the Washington Post on August 10, 
1980. 

[The article follows:] 

[Fnnn Uw WsBhington F«t, Aug 10. 19S0] 

The New Right Brigade 

(By Myra MacPherson) 

"Groups like ours are potentially very dangerous to the political process. We 
could be a menace, yes. Ten independent expenditure groups, for example, could 
amass this great amount of money and defeat the point of accountability in politics. 
We could say whatever we want about an opponent of a Senator Smith and the sen- 
ator wouldn't have to say anything. A group like ours could lie through its teeth 
and the candidate it helps stays clean." 

So speaks John Terry Dolan, 29, one of the foremost leaders of the New Right. A 
collection of far right groups, they have become a phenomenon in this election year. 
liiey are the "independent expenditures" brigade. They have been denounced by 
liberals and some mainstream conservatives alike. Dolan is chairman of the Nation- 
al Conservative Political Action Committee (NCPAC). It is, according to preliminary 
Federal Election Commission reports from January I9T9 until this June, the leader 
of all PACb in gross receipts — over $4 million. "We're bugging the hell out of them," 
says Dolan, with a self-satisfied grin. 

A short, slim, mustachioed young man, Dolan proudly shows off his suite of ofTicefl 
in Arlington, where he creates his "attack" ads, brochures and fund-raising pleas, 
collecting and spending thauaands a month. NCPAC is active on two fronts. <I) Tar- 
geting six liberal Democratic senators — Frank Church, George McGovem, Alan 
Cranston, John Culver, Birch Bayh and Thomas E!agleton — spending almost 
1700,000 on predominately negative advertising. (2) It is one of five committees dedi- 
cated to raising millions in support of Reagan's candidacy. 

Dolan goes after his opponents with the ferocity of an enraged terrior; senators 
hit l^ his ads howl that they are spurious, distorting, often inaccurate, and that 
there is at very least a tacit acceptance of Dolan's function by some of their oppo- 
nents. Let them howl, says Dolan. For Dolan is not only finding loopholes in the 
Federal Election Reform law, he is taunting the FEC, the lawmakers and everyone 
else. "It's a stupid law. They're gonna take me kicldng and screaming to jail before 
I stop my activities. Look,' says Dolan, punching out his sentences in fast bursts, 
revealing his true intention in a repeated battle cry, "we're saying 'come and get 
UB.' That law should go." 

Dolan's theories often have an interesting simplicity to them. Take government 
management, for instance. He scathingly says Reagan does not go far enough with 
propoeed budget and tax cuts. The federal budget, under Dolan, would be doled out 
this way: "99 percent for Defense — keep America strong — and I percent on deliver- 
ing the mail. That's it. Leave us alone. 

Critics of the New Right decry what they perceive as a no-compromise, no-accom- 
modation stance. Liberal George McGovem calls the members of the new right, 
"angry and intolerant, equally incapable of believing that they can be mistaken or 
that Uiose with whom they disagree might have honorable intentions, "Hiey call 
themselves 'conservative' but their zealotry, self-righteousness and vindictivenese 
toward those with whom they disagree connote something radically different from 
authentic conservatism," 

And some Republican officials have characterized NCPAC as a "loose cannon on 
the deck." William Brock, national chairman of the Republican Par^, commented, 
"You can't build a party around those emotional social issues. The New Right 
groups , . . draw attention in Congress away from the broad issues of tax reduction, 
job creation, health care, housing— the American Dream issues," 

Says Dolan; "Brock should have been fired long ago," Dolan once said, "The Re- 
publican Party is a fraud. It's a social club where the rich people go to pick their 

What are NCPAC and other similar groups managing to do, and why is evemne 

JO angry? And why have lawsuits, ch "' •-— >- <---- -^ -" 

the regularity of campaign promises? j 
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The staggering facts department of elections, American style, revealed that in 
1972 a mere 153 indivduals contributed $20 million to President Ninon's campaign. 
Reacting to Watergate and such contribution practices, Congress passed the 1974 
Election Reform Act. Individuals can contribute only $1,000 per election to a candi- 
date for federal office, including president. And groups like NCPAC are allowed to 
contribute $10,000 directly to a Congressional and presidential candidate ($5,000 pri- 
mary and $5,000 general). Once a Democratic or Republican presidential nominee 
accepts federal funds, private contributions are prohibited. But now, in 1980. various 
"independent" groups— including NCPAC — are gleefully spending millions to defeat 
senatorial candidates and additional millions on Ronald Reagan's campaign. How 
so? 

In 1976 a collection of odd couples in politics — from leftist Eugene McCarthy to 
rightist James Buckley, from the ACLU to Human Events, the conservative 
weekly— challenged the election reform law on the ground that it violated their first 
amendment rights. The Supreme Court ruled in basically upholding the act that 
indpendent groups cannot be prohibited from spending any money in support of or 
in opposition to a candidate so long as there is no collaboration or cooperation be- 
tween the campaign and the people making these independent expenditures. 

Now enter the "independents' — who have seized upon his loophole to spend their 
millions. These PAC's differ from corporate and labor union PAC's. Independents 
can, as one PEX^ official said, "solicit the world," reaching out to the public while 
corporate and labor union PACs can only go to a targeted group for their money— 
the corporation to its stockholders, executives and administrative personnel; the 
union to its membership. In addition to its activity in senatorial racee, NCPAC is 
one of five committees aiming to raise from $35 to S55 million to support Regan's 
candidacy. Reagan has already picked up his $29.4 million check from the U.S. 
Treasury. The Reform law said that was all he was supposed to get. But NCPAC 
and other groups (which include among them longtime Reagan supporters Senators 
Jesse Helms and Harrison Schmitt. who were Reagan delegates at last month's con- 
vention) say they are independent enough to raise the megabucks on Reagan's 
behalf. Dolan's "Ronald Reagan Victory Fund" plans to spent $4 million (they spent 
almost $100,000 last month alone) and Dolan proudly claims, "We're the first of the 
independents to get on the air with our ads," 

A sample of the ads: "In 1976, Jimmy Carter said, 'Why Not the Beet?' That's 
what he said. Now look what he gave us: Andy Young, the man who called Ayatol- 
lah Khomeini a saint, forced to resign after lying to the president; Bert Lance, 
forced to resign for questionable banking practices, Peter Bourne, forced to resign 
for supplying drugs to a White House staffer," 

A definition of "independent" is a sometime thing, Terry Dolan has more than a 
passing awareness of Ronald Reagan. NCPAC filed with the FEC in 1975 and a few 
months later a personal letter from Reagan asked his legion of supporters all over 
the country to support the Virginia-based outfit. "He is," claims Dolan, "one of the 
main reasons NCPAC is here today." Terry Dolan's brother works for the Reagan 
campaign. Dolan's chief pollster. Art Finkelstein, does work for Reagan. Dolan is co- 
owner of an Alexandria oilice building along with longtime Reagan aide Lyn Nof- 
ziger; Paul Russo, a 19S0 Reagan campaign staffer; and Roger Stone, Reagan's 
northeast coordinator in the primaries and now a consultant to Reagan and former 
NCPAC treasurer, A tenant is Richard Viguerie— NCPAC s virtual creator and 
rightwing. fund-raising czar for Reagan as well as many of the independent expendi- 
ture groups. A network of friendship and contacts began when most were Yaffers 
(members of Young Americans for Freedom.) "There is no crime in being friends," 
argues Dolan. 

The Democratic National Committee charges in its complaint to the FEC that all 
this cozinesa of New Right leadership forms a "seamless web" and that they are 
"probably incapable of acting truly independently of each other." Common Cause is 
suing one of the committees, Americans for Change. (Arguments will be heard this 
week.) "There is collusion in this," charges DNC Chairman John White. "It's the 
same old heavy-handed misuse of the political system." Archibald Cox, chairman of 
Common Cause, claims such independent groups "threaten a return to the old Wa- 
tergate tactics and influence of money in politics." 

Dolan says he makes few moves without checking it out first with his lawyers. 
"We got an advisory opinion from the FEC which says the use of polling data is not 
an independent expenditure' it's an 'operating expense.' So whether Finkelstein 
does stulT for us and Reagan is beside the point. 1 know it's a ridiculous ruling but 
the FEC is stupid. We asked them the nine toughest questions we could think of on 
what constitutes 'independent' and they came up with nine of the stupideat an- 
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swers. The lawyers check over our adB for libel. So if Andy Young wants to sue. 

So the challenge goes on as to whether these groups of friends are independent 
<tbey claim they do not consult with Reagan or his staff). Fred Wertheimer of 
Conunon Cause contends. "If they figure out a way not to make direct contact, their 
actual philosophy is one of coordination and it is quantitatively different from a 
truly independent guy out in Des Moines taking out a full-page ad because he likes 
the candidate." 

In a display of candor, Jesse Helms — the Patron Saint of NCPAC—allowed as how 
at the Republican convention it's been an "awkward situation" since the federal 
election law "forbids me to consult with him [Reagan]. I've had to, sort of, talk indi- 
rectly with [Sen.] Paul Laxalt [Reagan's national campa^ chairman]." Helms 
drawled, "I hope that he would pass along, uh, and I think the messages have 
gotten through all right." Dolan saj™ his commercials will "depend on the Reagan 
campaign strate^." And how is he going to find that out? "By reading the newspa- 
pers on his plans. ' 

The chuckles in NCPAC circles are long and loud. But for those who see a trou- 
blesome subversion of the intent of the law, it is no laughing matter. Says Werth- 
eimer, "NCPAC and Dolan and these other groups are out to destroy campaign fi- 
nancing laws. They want to eliminate the parts that have been effective. Today you 
don't see huge sums from single contributors looking for favors. These groups wast 
to unravel the whole process and get back-as-quickly as they can to the big spender 
days when 152 individuals contributed $20 million to Nixon. ' 

As for the FEC, its critics form a long line; the agency seems to have all the clout 
of a moth hitting a summer screen. One FGC official admitted that the battle could 
drag on indefinitely, that the FEC, with its makeup of three Democrats and three 
Republicans, is leery of "interjecting itself. Either way it acts it's going to be pre- 
ceived as political," With a sigh, he delivered a true bureaucrat's lament. "This is a 
very strange place. We've achieved the distinction of being disliked by everybody— 
thoae who think we can do something and those who think we can't." 

Dolan sits in his office in front of pictures of some of the senators he's targeted 
this year. Tbe hair is close clipped, the mustache trim. From time to time, Dolan 
opens his bottom drawer, gets out a roll of toilet paper, rips off a few pieces, blows 
lus noee and puts the roll back. 

Some of Dolan's views sound like slt^ans of raw anger. "The biggest threat to 
America-it isn't the commies, it isn't the oil companies. The biggest problem is the 
United States government. The U.S. government has done more to destroy the 
American spirit." "There's nothing unjustified in ridding the world of Fidel Castro, 
He's the same as Idi Amin, The only difference is one has a beard," and then the 
smile, "and one has darker akin," He admires Wilfiam Buckley because he can 
"knock anybody down in two seconds." He admires "the strength of a Patton or a 
MacArthur," Carter is "our weakest president ever," It is easy to get around the 
FEC because "they're a bunch of mindless bureaucrats who know less about the 
first amendment than they do politics," 

Dolan says "Liberals never bother to find out if conservativee are right. Take a 
voucher syatero for education — if you paid for private education, you'd get tax 
breaks." How would that help families with children in public schools? "Who said it 
would?" Well, what if you can't afford private schools? "Well, thats who public 
school is for," he say intfifferently, 

Dolan is also for getting the government out of nearly everything that doesn't 
please him. Federal social programs should be done away, "Say next year we cut all 
food stamps. It would take moral courage, if that's what is ti^es, to, If you were a 
local politician, decide your state was going to give out food stamps. Gov, Carey, say 
is going to have to have the courage to give out the food stamps, not the federal 
government. Of course, I don't think people should starve in America, But our 
system discourages responsibility," 

A special scorn is reserved for the liberal targets of his negative advertising — Sen- 
ators Church, McGovem, Bayh, Cranston, Eagleton, Culver, "1 fike to see 'em 
■ouirm. They deserve it," Dolan proudly points to his polls that show Church and 
HcGovem behind, and thinks there is a good chance at least two, possibly fbur, 
can be defeated. It's just possible that the conservatives could take control of the 
Senate." 

Dolan has been called everything from irresponsible to sleazy by those he targets. 
A f«w years ago his heavily negative espousals would have been considered on the 
fringe. HNC Chairman Brock has denounced the independent approach as detrimen- 
tal to the RNC mainstream fund-raising. Dolan sneers, "Every chance he's got 
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Brock tries to screw Reagan. He's frustrated by jealousy. We're raising the funds. 
We're on the cutting edge of politics." 

Lest one confuse Dolan with mainBtream Republicanism, Dolan hastens to thumb 
his nose at both parties. "The only difference between Republicans and Democrats 
on a presidential level ia the Democrats tell you they're going to screw you and the 
Republicans tell you they're not going to screw you — and do it anyhow," 

He likes to appear Impervious to the charges leveled at him. "I'm not after re- 
spectability. That doesn't bother me. The only thing 1 care about is if we're effec- 
tive. I'm absolutely convinced our negatives on Carter will stick. We're got a couple 
more 'attack spots' planned," One will include Billy Carter. Ethnics and southern 
accents will be prominent as Dolan develops plans for his rural markets, but there 
will be no blacks, "Let Brock spend the RNC's money to try to get the vote," he 

Some Reagan aides murmur that Reagan privately wonders if Dolan and others 
like him will create a backlash with their negative advertising, but Reagan so far 
has done nothing to publicly disavow them. 

Dolon's ads are more often than not "against" a candidate, rather than "for" 
someone. Alan Crawford's new book "Thunder on the Right," Calls the New Right 
the "politics of resentment." 

Dolan retorts, "I know I'm screwed up, but at least I admit it. That's more than I 
can say for the author of that silly book," 

Dolan seldom loses his cool but one subject that causes a bit of nervous fumbling 
is something his opponents discovered last week. NCPAC has not reported a single 
itemized contribution since October 1979 — despite over $2 million in receipts. Dolan 
admits the omission, "I just found that out! We're going to take immediate action; of 
course we're going to amend the reports," he says quickly. "It was just a comedy of 
errors," he contends. "We had, ah, a new bookkeeper and she just discontinued itemiz- 
ing them." [According to federal statute, any contribution over $200 has to be item- 
ized, failure to do so could be ruled a serious violation of disclosure laws.) "I just 
don't know what happened. We're not trying to hide anybody. We don't have any 
H.L, Hunts. 1 wish we did, Joe Coors has contributed but not this year." 

One irony is that the very taw he lambastes, created the Dolans and Vigueries. 
The direct mail mills (Viguerie has a reported 5 million names) sprang up when 
small doners became vital to campaigns after large individual contributions were 

Opponents accuse Dolan of bending and distorting the facts. Dolan himself seems 
to indeed have a casual attitude toward some of the the details in his advertising. 

In a spoof of the Dating Game, Dolan put together a minute radio spot called The 
Rating Game. It was used against Cranston, Bayh, McGovem, Church and Culver. 
In each ad there is a "Mrs. Verna Smith" — from Sacramento in one, Indianapolis in 
another, and so on. "Oh yeah, that name appeared in all the ads. It's a phony name, 
but I don't think anyone listening to the ad would take it seriously." 

Dolan also plans a half-hour film "using Ronald Reagan, That'll drive the FEC 
crazy. It's a part of his acceptance speech, I think we are violating the regulation- 
it says you cannot rebroadcast something of the candidate — but as far as I'm con- 
cerned, the regulation is unconstitutional," says Dolan. 

An exasperated Frank Church accused Dolan of "scummy tactics" and was suc- 
cessful in getting NCPAC to withdrawn an ad that erroneously accused him of 
voting to increase his Senate pay. Another ad— which stayed on — showed an empty 
missile silo and stated that because they were empty "they won't be of much help in 
defense of your family or mine. You see, Senator Church has almost always opposed 
a strong national defense . , . ." The obvious implication was that Church's votes 
has emptied out that silo — even though it has been made obsolete by a more ad- 
vanced weapons system. "Innuendo? Sure," says Dolan. "But I have absolutely no 
ethical qualms about that. It's symbolic of his record," 

Ads against George McGovem charge that he is a "baby killer" (he is pro-choice) 
and one has him in the gunsights as a 1980 target. "TTiat's not our stuff, even 
though he is a baby killer. We wouldn't use such rhetoric. McGovem in the gun- 
sight, I don't see anything wrong with that. It was not intended to mean you ought 
to shoot McGovern. Who did those ads? A man named Dave Bell, "Well, Bell used 
to be an employe of ours^but not in this campaign." Some NCPAC ads attack 
McGovem as favoring "a gas tax that could reach 50 cents a gallon . . . and voting 
against energy tax incentives." McGovern staiTers protest "that's dead wroTig. He 
has never proposed such a tax measure in the Senate." To that Dolan says, ^ell, 
he supported Anderson's plan." Back to the McGovem staff: "He never did! And 
McGovem has cosponsored measures and voted for ene^y tax credits for individ- 
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uals and companies insUUinK energy conservation devices." Dolan says "They're 
lying." 

Dolan users The American Farm Bureau Federation, a right wing, anti-union 
group, to base his rating on farm votes. Senators he attacks howl that this distorts 
the vote and that Dolan should use the National Farmers Union rating, Dolan says, 
"That's just a pro-union, anti-business organization." 

When Dolan kicked off his Get Eagleton campaign, the senator's StafT fired off a 
letter to Dolan; "Your 'analysis' of the Eagleton record which you distributed yes- 
terday fully lives up to your earned reputation for inaccuracy, distortion and un- 
truths." NCPAC castigated Eagleton for "giving $75 million of taxpayers' money in 
aid to revolutionary government in Nicaragua.' Elagleton voted against aid to Nica- 
ragua, his staff pointed out. NCPAC said Eagleton voted against the Hatfield 
amendment which would cut olT funds for the neutron bomb. Eagleton, in fact, sup- 
ported only one restriction on the neutron bomb. Shrugs Dolan, "We had corrections 
passed out at that time. We sent letters to radios and newspapers and said we did 
make a couple of mistakes in the analysis of the record— but that just proves he 
doesn't vote all bad all the time. They're just trying to discredit us. Want to make 
out we're schnooks." 

In a last winter fund-raising letter to "stop Kennedy," Dolan charged that Kenne- 
dy "can legally spend as much of his own money [on his own campaign] as he 
wants — and he s got millions." When asked about it, Dolan seemed vague about the 
details, even though he signed the letter. This is, of course, inaccurate, as Kennedy 
had applied for matching funds and is therefore limited to spending $50,000 of his 
own money. "Oh, our statement was an accurate statement of the law — we didn't 
mention matching funds. It's all so incredibly irrelevant." 

Dolan's father was manager of the Searfi Roebuck store when he was growing up 
in Fairfield, Conn, Irish Catholic — except for "one^juarter Swiss"— Dolan learned 
about politics early. His mother ran for local office when he was young. At first the 
Dolans were Democrats but switched to the GOP. "They even voted for Jack Kenne- 
dy because he was Irish," Dolan recalls. Dolan attended private high school in Con- 
necticut and then Georgetown University. "1 managed to survive four years of their 
(Georgetown's) socialist doctrine," he says witheringly (1968 to 19721, Dolan was in 
school during the Vietnam War although he "firmly believed it was a moral duty, 
trying to resist communist aggression.' Dolan was heavy in the Yaffer movement 
and in such counter-protests as Honor America Day 

He majored in government and German. 

His brother, Anthony, went on to become a Pulitzer Prize-winning journalist and 
Dolan drifted more to the right in his interests. "1 used to be a Republican. I used to 
be a political hack, but then in 1972, it was like a sexual awakening. I couldn't un- 
derstand these strange urgings to do conservative things. On the ballot I saw John 
Schmitz [the American Party presidential candidate who once quipped that he had 
'gone pretty far in life for a Catholic Bincher with a mustache'] and I had this urge 
to pull the lever." 

Dolan worked for right wing causes and then got in on the ground floor when 
NCPAC was formed in 1975— aloi^ with Charles Black, a former Helms aide who 
worked for Reagan until he was fired along with campaign chairman John Sears 
this spring. Dolan describes NCPAC as a "central bureau to help conservatives — both 
Democrats and Republican. Helms was "the prime mover. He gave us credibility." A 
huge stockpile of lists and names in Viguerie's and Helms' poesession were fed into 
the NCPAC operation. "Helms just went to his magic computer," says Dolan. The 
appeals are often on emotional social issues. "Oh, no question," says Dolan. "It is a 
perfect list for anti-abortion, anti-ERA, anti-gun control and pro-Human Events 
[magazine]." 

Dolan acknowledges that NCPAC was a creation of Dick Viguerie. "In 1978 about 
90% of our money was Viguerie-raised. Now he does about 50%— probably a little 
over $2 million by the end of the year," At one time he was heavier in debt to Vi- 
guene but now says NCPAC owes only about $50,000." 

There seems to be no getting around Dolan's luck with the FEC— the group he 
constantly belittles. The South Dakota Democratic party fded a suit challenging 
Dolan's independent status, charging that he openly encouraged Jim Abdnor to run 
against McGovem, "I know we did, ' says Dolan with a chuckle. "We admit it He 
admits it. We just led him up to the nomination. We got an advisory from the FEC 
that we could do it." The FEC has reportedly decided to rule 4-2 to dismiss the suit. 

Dolan leads a visitor around his empire— a whole floor of an Arlington office 
building. Next to his ofTice is the National Conservative Research and Education 
Foundation and next to'' " ' '"' '' •■- "■". 

Dolan is on the board o 
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outfit, can be buzzed on Dolan'e telephone. A handful of volunteers are working 
zeroi machines; there are "Nuke Now ' signs around. 

"There is a commonality of board of directors but we keep the finances separate. 
We used to do postelection analysis — but why should NCPAC do it when a tax de- 
duction agency [his research outfit] can do it? It's totally legitimate. Sure we use the 
information in upcoming elections but there is nothing wrong with that." 

There is, in fact, a real sense of eipansivenees as Dolan brags, "Nothing that 
NCPAC does is illegal. If we went out of husineas tomorrow 1 could pocket every- 
thing. Of course, 1 wouldn't — but 1 could. Why? Because the law makes no sense. 
They ought to scrap it." The smile is there to the last. "You can do what you want 
with PACs." 

Mr. Dolan. Well, unfortunately. Senator, the Post did not put it 
in context, which is nothing new for the Post. When I was asked 
what was wrong, I made the comment in this interview that elec- 
tion laws were foolish, and they were hurting debate in the coun- 
try, and that they had caused independent expenditures, and inde- 
pendent expeditures were dangerous. The reporter asked how, and 
I said, well, that no time and no place are you permitted, is it ever 
justified to lie or to distort a candidate's record, but it could, and I 
said it at the end of the statement, at no time was it justified. 

Now, are you saying could an independent group do that? Yes, 
they could. They might get away with it. They might not be sued 
for libel and slander. That is exactly what we have right now with 
candidates who do mailings, which this bill would not cover, candi- 
dates who do newspaper ads, a candidate who makes public speech- 
es. 

The Chairman. To you the only test is whether you are going to 
be sued for libel or slander? 

Mr. Dolan. No, not at all. Not at all. 

The Chairman. That is the thrust of your testimony, that if you 
are not sued — of course, public officials have an extremely heavy 
burden in any defamation suit, as you probably know, but you 
seem to think that the only test of responsibility in running a com- 
mercial on television is whether you are going to be sued for libel 
or slander. It is not accuracy. It is libel or slander. 

Mr. Dolan. Well, if you say that the substance of my statement 
had to do with libel and slander, I am surprised. I think I made 
that point once during the entire statement. The substance of my 
testimony is that negative ads speak the truth. Excuse me. If they 
come from independent groups, they speak the truth. 

I do not believe anybody who has used "negative ads" on televi- 
sion and radio has ever been cited for fairness doctrine problems, 
personal attacks, all the other things. Why, because the broadcast- 
ers are extremely careful about what they put on the air and, by 
the way, because we take great care only to say what I think is 
true. 

The Chairman. Was NCPAC's commercitd saying that Frank 
Church had voted to raise his own salary? Was that true? 

Mr. Dolan. No, it was not. It was not a television commercial, 
and it was a good illustration of why 

The Chairman. What was it? 

Mr. Dolan, It was a newspaper ad. 

The Chairman. Was it run by NCPAC? 

Mr. Dolan. It was run by NCPAC. 

The Chairman. Was it true? 
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Mr. DoLAN. It was false. When we found out, we took out an ad 
of equal size and apologized for the mistake, which is more, I am 
certain, than any of you or your colleagues have done. 

The Chairman. Did that make it right? 

Mr. DoLAN. It was a mistake, Senator. 

The Chairman. Well, when you state that you never say any- 
thing that is untrue 

Mr. DoLAN. What I said is, we never put anything in a television 
commercial which was untrue, and the reason we do not is the 
huge burden that broadcasters have to see that the truth is on. It 
was a good illustration of why the broadcast industry is much more 
careful in its handling of these issues than are print. 

The Chairman. Did you run a commercial saying that Senator 
Eagleton had given $75 million of taxpayers' money in aid to the 
revolutionary government in Nicaragua? 

Mr. DoLAN. No, we did not. 

The Chairman. You did not say that? 

Mr. DoLAN. We did not do that. 

The Chairman. We should all buy bumper stickers that say 
"Don't Believe the Washington Post?" 

Mr. DoLAN. You are correct. I would just like to point out paren- 
thetically again in fact what the Post is referring to. When we an- 
nounced our campaign against Senator Eagleton in 1980, we had a 
long fact sheet on his record which I brought out to Missouri to an- 
nounce at the time. 

When I got there my staff called and said that one statement on 
the fact sheet is inaccurate, so when we held a news conference 
and it was in fact in the fact sheet, when we held the news confer- 
ence, I said that one statement is inaccurate, but we are going to 
pass it out anyway. 

The Chairman. You knowingly passed it out? 

Mr. DoLAN. With about 150 statements, yes, and I said to each of 
the reporters there, we are passing this out, but it is wrong, and we 
are not making the charge. Every single reporter there respected 
that and did not say we were making the accusation. Senator 
Eagleton took it, and then started publicizing the fact that we were 
m^dng the charge, which I think makes it even more dishonest 
than some of the things you are talking about. 

The Chairman. Is NCPAC effective, Mr. Dolan? 

Mr. Dolan. Very. We are like anybody else. Sometimes n^ative 
commercials are extremely effective, sometimes they are not, and 
again 

The Chairnlan. What candidates has NCPAC opposed that lost 
the election? 

Mr. Dolan. I cemnot remember all of them, Senator Danforth. 

The Chairman. Can ^u just name a selective group of candi- 
dates where you can claim success for the campaign? 

Mr. Dolan. We do not claim defeating anybody. We claim that 
we helped expose an incumbent Senator's record to the public. 

The Chairman. What are your successes, though? I mean, if you 
were to convince potential contributors that you are an effective 
organization, what is your success list? 

Mr. Dolan. Well, I would say that we were — contributed to the 
defeats of Geoi^e McGovern, Frtuik Church, Birch Bayh, John 
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Culver, Walter Mondale, Howard Cannon, Gaylord NeUon. Quite 
honestly, most of the class of 1980. 

The Chairman. When people say that negative campaigning does 
not work, they are clearly wrong, are they not? 

Mr. DoLAN. It works sometimes, and it does not work other 
times. It is very simple. I mean, I think some of the best commer- 
cials we put on in many cases have had little impact on people. 
They would say, yeah, we know that, and we do not care. 

The Chairman. But you do think you are an effective organiza- 
tion? 

Mr. DoLAN. Yes. 

The Chairman. And you do think that you have some wins to 
your credit? 

Mr. Dolan. I think we have been helpful in forwarding our phi- 
losophy just as I think the AFL-CIO's COPE has been helpful in 
forwarding their ovm philosophy. 

The Chaibman. OK. I have some more questions, so we will have 
a second round. Senator Ford. 

Senator Ford. Mr. Chairman, I will let you have most of my 
time, but Terry, let me ask you this. I do not quarrel with the con- 
tent. I do not object to that. And my record is here, and I have to 
live with it, and I understand that very well. 

Is your problem with the candidate or opposition saying it him- 
self or herself? Is that a problem that would eliminate your inde- 
pendence as an independent PAC? 

Mr. Doi^N. No, that is not a concern at all. It is the result of 
these election laws. There is no question about that. But the elec- 
tion laws provide that NCPAC, if it wanted to support a candidate 
for the Senate in California, it could only give him $5,000 directly. 
If we wanted to run a campaign in his behalf, we can spend what- 
ever we raise so long as we follow our own limitations of $5,000 
contributions to us. 

The reason that is necessary. Senator, is that in most cases we 
attack the record of incumbents because we believe you guys have 
an unfair advantage. You have your magical computers, you have 6 
years of free press, you have staff, which you use to run a free elec- 
tion, you have mailing permits, and all Uiis other nonsense which 
the Americans for Demoratic Action admitted — excuse me, did not 
admit, they put out a very dramatic study which said the average 
Member of Congress was spending about $850,000 a year of govern- 
ment money running for relection. 

Now, that was in 1978, I believe, so I am sure it is much higher 
than that. So, all these things coupled together, we thinks that 
gives incumbents huge advantages. Challengers usually do not 
have that much money to raise attacking the incumbent's record, 
so we do that for them. It is eis simple as that. 

Senator Ford. I have found that very few incumbents were short 
on funds. 

Mr. DoLAN. That is correct. They infrequently are. 

Senator Ford. So they usually have a sufficient amount of money 
to mount a campaign, and there are advantages to being a nonin- 
cumbent because today somebody would announce against you, emd 
you are the incumbent. You are here trying to do your duty, and 
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that opponent is there every day doing something to you, and with- 
out a record to run on. So there will be advantages there. 

I have to take that lick when it comes. The only problem 1 have 
is that some Madison Avenue slick does it for him, and I guess we 
have the opportunity to slick it out, but what I would like to see 
both of us make statements in our own voice and saying it our- 
selves. That puts us basically on the same level. You couid still use 
whatever you wanted to as long as that candidate said it, but 
again, I just want to get back to the problem of the legal connec- 
tion. 

If he said he could not say it on your ad, though — could he? 

Mr. DoLAN. No, we could not use the candidate at that point. 

Senator Ford. You could not use the candidate, so that would 
eliminate your ability to, if this bill passes, be helpful to your can- 
didate and harmful to your opponent. That would be the only thing 
that would 

Mr. DoLAN. It would, but first of all I address my comments to 
the other part of the bill, which would require a candidate to 
appeiu* in a commercial, but in fact let me state the record a little 
bit more clearly. 

On that one question you asked, it is possible that we would not 
be able to put our commercials on the air, but not necessarily true, 
and let me tell you why. 

We do a number of things in every election cycle which again 
nobody knows, very few people know about. Before we put a com- 
mercial on the air, we will send it to the person whose record we 
are attacking, and if he finds something inaccurate about it, we 
will not run it. We provide documentation to the station well 
beyond what they have requested. We have offered to indemnify 
the stations for libel, slander, personal attack, and response time, 
all of those items. 

Finally, in the places where we have been most successful, it has 
been relatively small States where television advertising is not a 
great deal to speak of We would be more than happy if this bill 
were passed to let the other guy have response time, and why is 
that? People do not believe it. 

The Chairman. Let the other guy have what? 

Mr. DoLAN. Response time, so assuming we went into South 
Dakota, for example, and attacked Senator Pressler for — I do not 
know what you have done that our contributors would be mad 
about, but I am sure we could find something. Let us fissume that 
it was against the balanced budget amendment. We would put on a 
commercial saying, "Vote agains Larry Pressler because he voted 
against the balanced budget amendment." I do not know if he did 
or not. 

We would be delighted to have Larry Pressler come on with free 
response time and say, no, no, no, because we wemted to talk about 
his record. Now, that is NCPAC. That is not the other groups. That 
is not the mom and pop organizations that independent expendi- 
tures would apply to as well. 

In fact, this bill, like all the other reforms, could indeed help 
NCPAC by shutting up all the less expensive voices and permitting 
us to go ahead. 
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Senator Ford. Well, Mr. Chairman, I have no quarrel with your 
position, and I have no quarrel with the content of whatever any- 
body wants to say. It is fair game. You are out there in the arena, 
and the only proposal I would think would have some meaning 
here would be just that both candidates if they are going to say 
something about the other one, that they would appear on the com- 
mercial themselves. That is the only thing. And I understand 
where you are coming from, as it would be difficult for you then to 
do your particular thing, if I can use that term, if the candidate 
had to appear. 

The Chairman. That would apply to his commercial. The appear- 
ance of the candidate would not apply to the independent commit- 
tee. 

Mr. DoLAN. They would just keep us off the air under any cir- 
cumstances. 

The Chairman. No. 

Senator Ford. I do not understand that either. 

The Chairman. You can go on the air and run anything you 
want. It is similar to the political editorial rule. The candidate 
against whom you run gets free time to respond. 

Mr. DoLAN. OK. That is in fact the same thing. Senator, because 
what is going to happen is, no station is going to be willing to sell 
unless they get all those guarantees. We can give those guarantees. 
Nobody else, very few others can, including, by the way, the Repub- 
lican Senatorial Committee, the Democratic Senatorial Committee. 

The Chairman. I am not going to follow up now, because there 
are other Senators with questions, but we will pursue it later. 

Senator Pressler. 

Senator Pressler. Let me ask a question. I note that you quote 
the CBS v. the Democratic National Committee case and the Red 
Lion Broadcasting Co. case, which both very much come down on 
the side of not restricting things, and you have given a couple of 
case examples, but let me give you a case example and see how you 
would analyze it. 

Let us say that a State legislator was running for Congress and a 
third party group ran an ad saying that he had attended only 50 
percent of his committee hearings in the State legislature. The 
State legislator was not well financed, but the third party out-of- 
State group was well financed. 

The truth of the matter was that the State l^slator's attend- 
ance was almost perfect, but the way the 50-percent was arrived at 
was taking all the subcommittees on the committees on which the 
State legislator served. So in a technical sense the 50 percent state- 
ment is true, but it is highly misleading and unfair. 

Now, how would this candidate respond? Then let us say the can- 
didate's opponent said those ads were outrageous, which was 
quoted in one little newspaper somewhere, so the candidate could 
not blame his opponent. Most of these races are mostly conducted 
in the media anyway. He could call a press conference, but as per- 
haps you have found on some occasions, and I have found on many 
occasions, what you say might get printed one place here or there, 
but there is not really a public awareness of it. How do you instill 
fairness in this situation? 
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Mr. DoLAN. Well, I wish you would give a more likely hypotheti- 
cal. 

Senator Pressler. That is a very likely hypothetical. 

Mr. DoLAN. No, it is incredibly unlikely. 

Senator Pressler. Why would that be? 

Mr. DoLAN. Because the stations would not run that conunercial. 
If we said vote against Barry Goldwater because he is too liberal, 
no station with any responsibility would run it. And that is their 
choice to do so. 

Senator Pressler. What about his committee attendance in the 
State legislature? 

Mr. DoLAN. That is my point. What you said is, let us assume 
you take something grotesquely out of context, not that is false, but 
that is grotesquely out of context. Most broadcasters would not run 
that. 

Senator Pressler. Well, I have seen this particular ad run. 

Mr. DoLAN. By whom? Not by a third party candidate — not by a 
third outside 

Senator Pressler. Essentially, yes. I would have to double check 
it. But why could this scenario not occur? 

Mr. DoLAN. It might occur. It is not likely to occur. 

Senator Pressler. Technically, if the quotation being given is 
true you could not sue somebody on it, but it is highly misleading. I 
mean, let us say for example that at this very moment there are 
two other of my committees meeting, and I am here. 

How would you deal with that one in terms of the cases that you 
have cited? Just give me some analysis of it. Let us say it did 
happen. 

Mr. DoLAN. First of all, let me presume your hypotheticed is true. 
It is not, as far as I know, and it would not likely occur except with 
stations that are so desperate for advertising that they might take 
something that they know is kind of questionable. 

Senator Pressler. You mean attendance records? Stations will 
not take ads on legislators' attendance records? 

Mr. DoLAN. Our experience h£is shown that when we go in, if we 
went into that commercial, they would say let us see the documen- 
tation for that. 

Senator Pressler. And you could provide it? 

Mr. DoLAN. No, you really cannot because in fact what you 
would have is an indication that a 50-percent attendance record 
was pretty good. That is your own hypothetical, right? 

Senator Pressler. That is right. It is probably very good. Like 
this morning I have a 33-percent attendance record, which 1 think 
is pretty good. 

Mr. DoLAN. In hearings. 

Senator Pressler. In hearings. 

Mr. DoLAN. Now, if that fact were brought to the attention of tel- 
evision and radio stations, they probably would not run it. 

Senator Pressler. That is not right. We saw ads in here that 
were run in the last senatorial campaign. 

Mr. DoLAN. By whom? By candidates. Candidates have a com- 
plete and total freedom to put whatever they want on the air, not 
by independent groups. Independent groups do not have that right 
We have got to fight like cats and dogs to get on the air. 
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Senator Pressler. We saw some on Senator Percy that were like 
this. I believe they were put on by an independent group or person. 

Mr. DoLAN. I would be shocked if they were put on. 

Now, let me be perfectly honest. I do not think there is einy ques- 
tion that NCPAC has a higher standard of proof, I think, than 
most groups do. 

Senator Pressler. Those ads in IlHnois were not run then? 

Mr. DoLAN. Again, if they were a misstatement, a misrepresenta- 
tion of his record 

Senator Pressler. You very skillfully got me talking about other 
things. Let us say a station ran it. A station could run it. You will 
not address the hypothetical. 

Mr. DoLAN. I will address it. 

Senator Pressler. Let us say the station runs the ad. Everything 
I Bay could happen under our present laws, under the Red Lion 
Broadcasting Co. case, as far as I read it. 

Mr. DoLAN. OK, the response to that is yes, everything you said 
could happen. It is not likely to happen, but it could. 

Senator Pressler. Let us say it did. 

Mr. DoLAN. As a matter of fact, it happened pretty close to that 
in North Carolina. 

Senator Pressler. Address my hypothetical. 

Mr. DoLAN. I am going to by telling you what actually happened. 
In North Carolina, Senator Helms and Governor Hunt said things 
which I think were arguably distortions. You know what they did? 
They ran more commercials saying the other guy was distorting 
their record. It is a legitimate responsible reaction. 

Senator Pressler. That is not my hypothetical. 

Mr. DoLAN. When we ran that newspaper ad about Senator 
Church, we got unmitigated hell from everybody for doing it, and 
we were wrong. 

Senator Pressler. You do not want to addr^s my hypothetical. 

Mr. Dolan. I am addressing it. I am saying if that ever hap- 
pened, the public, an informed public, the candidate, a Senator who 
has hundreds of thousands if not millions of dollars 

Senator Pressler. This is a State legislator. He has not got a big 
campaign chest. I gave you the hypothetical. 

Mr. Dolan. It was attacking the State legislator. OK. He does 
not have the money to respond. The media is there supposedly 
doing its job, and when a candidate like Senator Schmidt was ac- 
cused of distorting his record, the media made a big deal about 
that, so you presume people are stupid. Senator. I do not. 

Senator Pressler. No. 

Mr. Dolan. Yes, you do, because you imply — you think of crazy 
hyjwtheticals which might happen, that might happen, but in fact, 
your candidate, you will probably do that or your opponent will 
probably do that next year in distorting a record. You eire going to 
be upset about it. That is democracy. That has occurred for 190 

J ears or whatever it is, and we are doing just fine without these 
aws, trying to silence people who do tell the truth. 

Senator Pressler. Well, in my hypothetical I said that both the 
legislator and his opponent disowned the ads, and it was reported, 
but if you run those ads every night for 3 weeks, the media does 
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not really count for much in a lot of races, very frankly. Maybe 
that is bad. But in this race they did not make a big deal of it. 

But that was the hypothetical I presented, in terms of how you 
would decide a CEise similar to Red Lion Broadcasting Co. You may 
want to respond to it further on the record, because I would like to 
see that one responded to right on point. 

You know, when you are dealing with a set of facts, you have to 
deal with them, and we deal with real situations, and I think this 
is one. That is part of the problem. I do not know what the solution 
is exactly, but I would like to get your solution at some point. 

Mr. DoLAN. Well, as I said, I would permit the ads to go on if the 
broadcasters wanted to do it. If the ad was in a newspaper ad, you 
have no — this bill does not solve that. If it were in a direct mail 
piece it would not solve it; if it was in a door-to-door campaign. 

Senator Pkessler. In the hypothetical it was on TV. 

Mr. DoLAN. I understand that, but my point is, assuming this bill 
were passed, you would not only silence that commercial, you 
would silence every other commercial that were true. 

Senator Presslek. You would not silence it. You would give the 
guy a chance to respond. 

Mr. DoLAN. Well, in feict, you would silence the very stations 
that will be willing to play the game with response time, or very 
few people making the attacks are willing to pay the money. 

The Chaibman. We are going to have a second round for any- 
body that wants to ask other questions. Senator Kasten? 

Senator Kasten. Mr. Chairman, I have no questions at this time. 
I might want to put in some questions for the record. 

The Chairman. Senator Gorton? 

Senator Gorton. Mr. Dolem, I do not often agree with NCPAC's 
particular CEmipfiigns. I think there is, however, some considerable 
force and persuasiveness on the part of some of the arguments that 
you make here. I believe that your answer to Senator Pressler was 
at least 50 percent or more correct. It is a point which is also made 
in your written testimony to the effect that the initial response of a 
television station offered such advertising when the requirement 
was that it grant free advertising to the object of the advertising 
would be to say no to you. 

I am not sure that is 100 percent of the answer. Maybe you will 
comment on this. If I were manziging the television station and felt 
that I could do it, I would say, sure, I will be happy to sell you that 
at NCPAC, but you will pay double for it, so that in efiect I am 
being paid for both sides. 

First, do you think that would happen, and second, do you think 
that that would increase the fairness of the campaign and the 
knowledge received by the voters, the viewers of that television sta- 
tion? 

Mr. DoLAN. Let me respond to your first about being 50 percent 
correct. I did not mean to imply that if that hypothetical occurred 
it would be the greatest thing for democracy. I do not imply that at 
all. In fact, if a distortion of a Senator's record gets on the air, that 

Senator Gorton. I am not speaking about distortions. I am 
speaking about Senator Danforth's bill. 
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Mr. DoLAN. But Senator Pressler's example, that would not be 
good. Now, my response is, I do not think it is very good when 
there are 34 Senators up for reelection every 2 years and every 
single one of them says they are fighting the deficit. That is non- 
sense. Some of them ain't telling the truth, but they go out and 
they say it over and over again, and it gets on the air. That is 
unfair, too. 

I do not think the Constitution was intended to preserve fairness. 
It was intended, at least this section was intended to benefit the 
people, and that is why the corrt has said time after time after 
time that the purpose of the first amendment is to afford as broad 
a discussion of public issues as possible, so, yes. Senator Pressler 
makes a point that to do that 

Senator Gorton. Really, with all respect, I am not interested in 
your answer to Senator Pressler. I would like you to answer my 
question. 

Mr. DoLAN. Your second question was? 

Senator Gorton. The impact on the television station would 
simply be that it charged you double and offered the other side an 
opportunity, which presumably would increase the knowledge of 
the viewers. 

Mr. DoLAN. I think that would be found unconstitutional. It 
would be bad for constitutional reasons and bad for policy reasons, 
the Constitution clearly because it would be stifling a statement — 
in 99 percent of the cases a truthful statement — not bfised on what 
it was but based on who made it, and that is — the court has said 
over and over and over r^ulations that discriminate against cer- 
tain voices in behalf of others are unconstitutional. 

That was the Buckley v. Valeo case. That was the NCPAC v. Fed- 
eral Elections case. On policy grounds it is even more dangerous. 

First of all, as I said, if we went into Sioux Falls, SD, and bought 
a saturation buy of $20,000 and we were charged $40,000, we could 
alTord that. We could do it, and it would serve our purposes to get 
Senator Pressler discussing our ads. That serves our purposes. 
Now, could the Americans for Democratic Action? Probably not. 
They do not have any money compared to what we have. We are 
the largest PAC in the country. In fact, it would in most cases have 
a direct opposite effect. 

So, I think it is not particularly good for that reason, and lastly, 
it would cut off truthful information. It would decrease account- 
Eibility about that Senator's record. 

Senator Gorton. All right. You went on to say that primarily in 
the case of NCPAC, at least, you are addressing an imbalance be- 
cause you are attacking incumbents. Is that universally true? Did 
you not participate at all, say, in the North Carolina Senate race? 

Mr. Dolan. No; we did not. Excuse me. I believe we made a con- 
tribution to Senator Helms, but we did not, Senator. That is why I 
get so frustrated when I hear virtually anything the Congress is 
doing. I say it is redressing an unfairness. "That is my right to say 
it, and it is your right, everybody's right to disagree with me. 
When it becomes dangerous is when the Congress gets in the busi- 
ness of deciding what is fair and unfair, and passing it into law. So, 
yes, I agree. 
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Senator Gorton. My time is about out, so I want to ask one or 
two other questions. TTiat was really just setting the ground. What 
happens under those circumstances? Do you think there ought to 
be any rights on the part of your beneficiary to say that he does 
not want you in the State, whether you are addressing an imbal- 
ance or not? And how would you react to the proposition that if in 
fact because you can spend an unlimited amount of money in a 
given State while the incumbent or whoever you are attacking is 
mnited to $1,000 to $5,000 per source, that the automatic response 
to independent expenditures above a certain amount would be to 
remove the limitations on contributions to the other candidate, to 
the candidate who is attacked. Would you object to that? 

Mr. DoLAN. Yes, I would. Let me give you another one which I 
think is unfair. 

Senator Gorton. So outsiders would have total and unlimited 
right to freedom of speech, but the candidates nonetheless should 
be limited in what they can do except with their own money? 

Mr. DoLAN. No; they should not. You, Senator, I think — I do not 
presume the people of Washington State are ignorant. I do not pre- 
sume that if you took $500,000 from organized labor, that they 
would say, is Uiat not sweat of organized labor? They would know 
that you are going to vote the way orgeinized labor wants to vote. It 
is a dramatic demonstration of what your record will be. 

That is good for the countiy, so I believe in lifting all limitations, 
and by the way, the Helms-Hunt race w£is a good illustration. In 
fact, ^ey did not have limitations. It was a $26 million race, or 
whatever it was, the most incredible amount of money, and democ- 
racy, if anything, is better off in North Carolina. More information, 
more voter registration, more voter turnout. 

Senator Gorton. So then your answer to my last question is in 
the affirmative, that it is perfectly appropriate if you are to have 
this absolute right to communicate that the person ageunst whom 
those communications are aimed should have a more unrestricted 
right than he does at the present time to get the wherewithal with 
which to answer? 

Mr. DoLAN. So long as you do not limit anybody else, I £tgree, yes. 
A lot of people presume too much money is spent in politics. Again, 
I think that is nonsense. Not enough is spent in politics. We spend 
more on the single sale of fireworks on the Fourth of July than we 
do on electing a Congress. I think that is pathetic, and polls show 
that. 

Senator Gorton. You did not answer my question eis to whether 
the beneficiary of your advertisement should have a right to cut 
you off. 

Mr. DoLAN. I would be opposed to only permitting the person at- 
tacked to have his limits raised. Everybody should be able to raise 
what they want to raise and spend what they want to raise. 

Senator Gorton. You did not listen to my question. 

Mr. DoLAN. OK. One more time. 

Senator Gorton. When you are in a general election, you have 
two candidates. You are attocking one of them. The candidate who 
is benefitting from those things may feel hurt by it because you are 
in his State and he really does not want you there. He would 
rather run his own campaign. Should he have any right to <»ntrol 
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what you are doing for his benefit, to co-opt you, for ex2imple, and 
subject you to the limitations of $5,000 on his behalf? 

Mr. EtoLAN. No. 

Senator Gorton. Why not? Then you are not redressing an im- 
balance. 

Mr. DoLAN. First of all, I am talking about the Constitution as 
well. Again, my personal opinions about the imbalance are my per- 
sonal opinions. We can argue that all day, because it is unconstitu- 
tional. You cannot violate somebody else's first amendment rights 
by doing something yourself. 

That is not in the purview of the first amendment, and I am sure 
if I were up on my constitutional law, I could cite some cases for it, 
but I frankly did not expect that response. If you are looking for — I 
am looking for the widest possible discussion of the issues. I do not 
recall anybody in this room, by the way, ever making a comment 
about the impact, the indirect impact of this bill. 

Organized labor spent anywhere from $20 to $100 million trying 
to elect Walter Mondale to the Presidency in 1984. They probably 
supported your opponent and most of the people up here spending, 
I do not know, $50,000, hundreds of thousanck, millions of dollars. 
You do not even know about that, that alone it would not have any 
impact. You do not even know how much was spent by organized 
labor. 

So, what this does is, it would silence all our voices, and there- 
fore make the voices of organized labor and those people who 
choose to express their first amendent rights in other ways more 
powerful. That is unconstitutional. 

The Chairman. Well, here is my view on the balance question. I 
think that there is no balance in the system now for a different 
reason than you do. I think there is no balEuice in the system be- 
cause, first of all, the law has created a stacked deck, and it is 
stacked in your favor. It is stacked in the favor of the independent 
political action committees. 

Why is it stacked in your favor? It is stacked, first of all, because 
under the law an individual is limited in making a contribution to 
a candidate's campaign to $1,000 an election. The same individual 
or a different individual can contribute $5,000 a year t« NCPAC, 
$1,000 to a candidate's election, $5,000 a year to NCPAC. 

Second, a political action committee can contribute $5,000 to a 
campaign, but a political action committee can spend an unlimited 
amount of money on so-called independent activities. This meems 
that we have doubly stacked the deck. We have created an imbal- 
anced situation in which individuals have higher limits on contrib- 
uting to NCPAC than they do on contributing to Joe Dokes' cam- 
paign, and the political action committee has a very strong incen- 
tive not to work through the candidate's campaign, but to enter the 
campaign as an interloper, and I think that that creates a lack of 
balance. 

There is a second question on balance, on fundamental fairness. 
You know, I think every child who is raised in this country learns 
while growing up a basic little comment on fairness. That comment 
is, no fair two against one. No fair two against one. Every child is 
taught that while growing up. No fair two ageunst one. 
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I do not agice that it is shotting off debate or stifling debate, as 
you have pot it. to pnrride for an equal time to respond. .\s a 
matter of bet. if a televisaon station runs an editorial against a 
candidate, that candidaie against whran it is run has an automatic 
ri^t to fg^xmkL free lime. 

I do not underhand why NCPAC should be able to play by a dif- 
f«^t rule than a televi^on stantHQ. Sa those are my views on bal- 
ance. I have beaid vour views on balance. You might like to react 
to what I have said. 

Mr. DouLN. I would, actually, because your viewpoint on balance. 
I think, is just — welL at least one-sided, which I think has kind of 
mailed the way these hearings have been handled. 

"nie reastm indepmdent expenditures are in the law. Senator, is 
because the U.S. Supreme Court— the original campaign law out- 
lawed independent expenditures in excess of Sl.OOO. The Supreme 
Court said it is a constitutionally protected right. You are here to 
uphold the CcmstitutioD. And based on that. I think tou ought to 
give a little bit more consideration to one thing which >-ou ha^'e not 
talked about, and that is the truth. 

In 99 percent of these cases, these third-party ads speak the 
truth, and you w£int to shut them up. That is what tlus bill is 
trying to do. 

The Chaibman. That is absolutely not what the bill is about. The 
bill is to provide a fair chance to rebut or to answer. 

Mr. DoLAN. Senator, we have gone through this again, but you 
know the impact of this bill, I am sure, because you ha\-e discu^ed 
it with people, and broadcasters have said they will not run these 
coomiericals if they are required to do it. So, it will indeed shut 
them up. 

Secondarily, about the deck being stacked, that is simply inaccu- 
rate. In every single case in 1980, every single case in 1980, if >*ou 
took the money that NCPAC spent and that the candidate we were 
supporting spent and totaled it up, we spent less than the incum- 
bents we were attacking, so I think this thing about two against 
one is ridiculous. It just does not hold water in its analysis. 

The reason those higher PAC limitations are in there is that the 
Republican Party can give to its candidates hundreds of thousands 
of dollars, and does, beyond the limitations, and the Democratic 
Party does to a lesser degree. Is that an imbalance? Yes, it is. It 
favors parties. Should it be gone from the law? It sure should. You 
seem outraged by the $1,000 limitation to a candidate. 

I agree. I think that is wrong, but not because it helps a candi- 
date relative to a PAC, but because that is that individual's expres- 
sion of his first Eimendment rights, and if he chooses to do it in a 
$100,000 independent expenditure, or he chooses to do it in an or- 
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fBnized labor campaign, to go door to door, or he chooses to give 
ohn Danforth $100,000, I believe he ought to have that right. 

Now, will it be unfair if candidate A gets and raises $500,000 and 
candidate B gets nothing? Yes, it will. But in certain respects that 
says something about candidate B if he can't get anybody to help 
him. 

Let me just make the last point about the editorial. Again, you 
are missing what I think is a critical factor. One editorial will not 
decide an election. I think it is wrong, by the way, for editorials to 
be forced to reply. They should as a responsibility to the communi- 
ty, but I do not think there should be any law requiring that. 

So instead, a newspaper runs an editorial there is no right to 
reply there. If a candidate puts the editorial in direct mail, no right 
to reply there, because we have recognized that that would violate 
the first amendment. And why we do not accept that same analysis 
for electronic media, I do not know. 

The Chairman. I think we have realized the special power of the 
electronic media. I think it is unparalleled, the fact that the elec- 
tronic media has raised to the nth degree any previous concept of 
dirty politics. The state of political campaigns now with the 30 
second TV commercial makes the campaign against Grover Cleve- 
land look like child's play. 

This is a whole new era of dirty politics. 

Mr. DoLAN. If you are looking for righteous indignation, then I 
suggest you look at your last commercial, which treats the voters 
like idiots. Would you run that commercial again? That commer- 
cial was garbage. It implied that you ought to be elected to the 
Senate because you knew how to play with your kids. Now, that is 
an insult to the voters of America. 

The other commercials you ran, I think they performed a service. 
They told Harriet Woods' record. 

So if you are looking for righteous indignation, outlaw commer- 
cials which market candidates like they are bars of soap. 

The Chairman. You can outlaw emory boards, matchboxes. I 
mean, under that theory you can outlaw people going out and 
shaking hands on street corners. 

Mr. DoLAN. That is correct. 

The Chairman. I think that is a ridiculous proposition. 

Mr. DoLAN. Of course it is. It is just as ridiculous as this bill. 

The Chairman. I will tell you what is corrupting the political 
process. What is corrupting the political process is the 30-second 
commercial where you can do a hit job. What is especially corrupt- 
ing is when an interloper, unaccountable to anybody at all, can 
come in in the last 3 or 4 weeks of the campaign, run something 
allegedly without the consent of the person who is the beneficiary 
of it, and does so. And from a practical standpoint, the person 
against whom it is run cannot respond. 

And from a practical standpoint, the reason why the person 
cannot respond is that in the last month of the campaign, how are 
you going to raise in $1,000 maximum increments enough money to 
go on the air against some of the stuff that you have run? 

Mr. DoLAN. So you would be against organized labor hypotheti- 
cally, if the Constitution were not in your way? 

The Chairman. I am Eisking the questions. 
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Mr. DoLAN. Well, then let me draw a conclusion from your state- 
ment. You, it seems to me, would be willing to shut up every voice. 

The Chairman. I am not shutting anybmly up. I am just saying 
let us have a fair chance to respond. 

Mr. DOLAN. Well, again, you know what that would mean. You 
would cut off any type of discussion through the media. 

The Chairman. Baloney. 

Mr. DoiAN. The U.S. Constitution, the first amendment was not 
made for you and your colleagues. It was made for the voters, to 
increase as much discussion as possible. And what this bill would 
do is stifle a great deal of it, and you know it is true. 

The Chairman. No. 

Senator Pressler. 

Senator Pressler. No. 

The Chairman. Senator Gorton. 

Senator GtORTON. No further questions. 

The Chairman. Thank you, Mr. Dolan. 

Mr. Dolan. Thank you. 

[The statement follows:] 



Under our current federal election campaign system, candidates for federal office 
are restricted ae to the dollar amount of contrilmtioni) they may accept from inde- 
pendent aourcea. Due to the high cost of funding elections and the importance of the 
election of persons representing the public in our government, there has been an 
increase in independent political activity associated with federal campaigns. One 
such organization is the National Conservation Political Action Committee, a non- 
profit, non-member corporation established in 1975, 

The National Conservation Political Action Committee (hereinafter "NCPAC") 
was formed to provide direct and in-kind support to conservative candidates of both 
parties seeking election to federal, state and local offices. NCPAC offers support to 
candidates in three different waj^. The first two are forms of direct support, consist- 
ing, subject to the {5,000 limitation, of contributions to particular candidates' cam- 
paigns and "in-kind" contributions in the form of candidate training schools, the or- 
ganization of fundraising events and other support activities. The third way in 
which NCPAC assists candidates is in the form of independent expenditures. The 
organization is not limited to the amount it may expend independently in support of 
a candidate, so long as the expenditures are not made in consultation or coordina- 
tion with a particular candidate for federal oflice. In fact, NCPAC has become the 
leading independent political organization in America which supports candidates 
through the use of independent expenditures. NCPAC has, in fur^erance of its ob- 
jectives, utilized the media extensively to support and to oppose candidates for 
crfSice. Generally, the advertisemenU produced by NCPAC in opposition to particu- 
lar candidates have focused on the past voting records of incumbent candidates. 
Tlieae advertisements are designed to inform the public on how the candidate actu- 
ally stands on issues of significant public importance. In the 1984 election cycle, 
NCPAC spent S10,243,753,00 in independent expenditures, of which $406,173.00 was 
tfient in opposition to federal candidates. 

Since its organization in 1975, NCPAC has become the largest independent politi- 
cal action committee in the United States in terms of contributor base, gross re- 
ceipts and independent expenditures. The organization plays a leading role in sup- 
porting federal candidates for office and utilizes broadcast stations extensively for 
the airing of its advertisements. The effect of the legislation pending before this 
Committee could have a devastating effect on the continued activity of NCPAC. 
^Krefore, on behalf of NCPAC, its contributer and supporters, the following stete- 
ment outlines our concerns and viewpoint on S. 1310. 

Senate BUI 1310, entitled the Clean Campaign Act of 1985, was introduced by Sen- 
ator John Danforth to forbid the use of negative-atteck advertisemente in cam- 
paigns for federal office. The bill has two provisions which would amend Section 315 
ofue Federal Communications Act. The first concerns activities by federal candi- 
date* and their authorized political committees. This provision requires the personal 
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appearance of a federal candidate in any television or radio broadcast in which he 

intends to refer, in any manner, to his opponent for the same office. If the federal 
candidate is permitted to broadcast an advertisement in which he does not appear 
and in which his opponent is referred to, the broadcast station must offer free re- 
sponse time to the opponent referred to in the broadcast. 

The second provision of S. 1310 addresses the area of independent political activi- 
ty in federal campaigns. If a broadcast station permits the airing of any materials 
by any individual or organization, other than a federal candidate or his authorized 
committee, which either endorses or opposes a federal candidate, the station must 
offer free response time. If the advertisement opposes a federal candidate, then the 
broadcast station must offer free response time only to the particular candidate fe- 
tured in the broadcast. However, in the case of an advertisement endorsing a feder- 
al candidate, the broadcast station must offer free response time to any other candi- 
date opposing the endorsed candidate. 

There has been a substantial amount of discussion of late concerning the electoral 
process. A number of Senators and Representatives have contemplated, and have 
even introduced proposed legislation, to change the election process for federal 
office. However the discussions have generally surrounded the problem of the high 
cost of funding for campaigns in federal elections and the need to decrease the cost, 
not only for incumbents, but also to permit challengers a fair chance at federal of- 
fices. Although Senator Danforth, the sponsor of S. 1310, could argue the bill's main 
purpose is to decrease the cost of campaigns for federal office, he never even men- 
tions this fact. Rather, he suggests the motivating force behind S. 1310 is to curtail 
the use of negative campaign advertisements in federal elections. Senator Danforth 
clearly stated his objection to negative political advertisementa, as follows: "Nega- 
tive campaigning has always existed in American politics, but the advent of televi- 
sion commercials and political action committees has blown it into previously un- 
dreamed-of proportions ' * According to Senator Danforth, "Neeative political cam- 
paigning is creating apathy and cynicism among the voting puolic, and [is] distort- 
ing our electoral process.' Senator Danforth claims the Clean Campaign Act of 1985 
is intended to increase a candidate's "Accountability" when he uses negative cam- 
paign advertisements by requiring the candidate to appear "in person". Additional- 
ly, Senator Danforth freely admits his objection to independent political activity: 
' Independent political action committees and wealthy interlopers are free to inject 
themselves into races, as well. These PACs may have no loyalty to a district or a 
state, a candidate, or a party. Nonetheless, they can spend thousands of dollars on 
negative ads.^ Accordingly, Danforth states that S. 1310 attempts to achieve some 
"talance" in federal campaigns in which independent ads are aired.* However, S. 
1310 goes far beyond merely restoring some "accountabUity" and "balance" to feder- 
al election campaigns. 

Currently Section 315 of the Federal Communications Act, while granting legally 
qualified candidates the right of equal opportunity in federal elections, does not 
grant candidates the right to respond to an opponent's paid broadcast with a free 
broadcast. The reason behind the doctrine of equal opportunity is the nonsubaidiza- 
tion philosophy underlying Section 315. As stated in Carier/Mondale Reelection 
Committee, Inc., 81 F.C.C- 2d. 409, 416-:? (1980), "For better or worse Congress did 
not ask broadcasters to equalize the resources available to candidates to buy air 
time and for other election purposes. Instead, the primary concern of Section 315 is 
merely to assure that broadcasters do not discriminate in providing opportunities to 

furchase broadcast time to advocate their respective candidates." In practice, past 
ederal Communication Commission decisions have reiterated in the political proc- 
ess. Neither Section 315, nor legislative history leading to its adoption, indicate any 
Congressional intent to impose on the political process the kinds of obligations set 
forth in S. 1310. 

By definition, independent expenditures by political action committees are made 
without the cooperation, consultation or request of any federal candidate. 2 U.S,C, 
431 Id). Since the express purpose of political action committees is to influence the 
outcome of candidates' elections to federal office, application of this Bill would serve 
only to bring about the very subsidization of candidates which Congress sought to 
avoid in Section 315, As the Commission stated in Letter to Nicholas Zapple, 23 
F,C.C. 2d. 707, 708 (1970), when supporters of candidate A have purchased time, it is 
our view that it would be inappropriate to require licensees to in effect subsidize the 

' Statement of Senator John Danforth on the Gean Campaign Act of 1985, June IT, 198S. 

'Id. 

' Id. (Emphasis added). 
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campaign of an oppoaing candidate by providing candidate B with free time. Since 
Scaiate bill 1310 would have the effect of requiring broadcasters to Bubsidize federal 
canditlate'a campaigns,, the intent of Congress in enacting Section 316 would be radi- 
cally repudiated. 

Fi^edom of political expression is a fundamental right protected by the Constitu- 
tim. As the Supreme Court stated in Buckley v. VaUo. 424 U.S. 1, 14 (1976) (quoting 
Soth V. Untied Stales, 354 U.S. 476. 484 (1957)): 

"Discussion of public issues and debate on the qualification of candidates are inte- 
pal to the operation of the system of government established by our Constitution. 
Ilie first Amendment affords the broadest protection to such political expression in 
order "to assure [the] unfettered interchange of ideas for the bringing about of polit- 
ical and social changes desired by the people"." 

Discussion of political campaigns and the expression of political ideas in a federal 
caropai^ setting is an associational activity equally protected by the First Amend- 
ment. The First Amendment guarantees "freedom to associate with others for the 
coRunon advancement of political beliefs and ideas". This freedom encompasses 
"Itbe] right to associate with the political party of one's choice" Buckley v. Valeo, 
supra at 15, (quoting Cousins v. Wigoda, 419 U.S. 477. 487 (1975)). 

In a case in which NCPAC was victorious, the Supreme C^urt clarified the fact 
that the guarantees of the First Amendment apply equally well to political action 
committees: 

In a case in which NCPAC was victorious, the Supreme Court clarified the fact 
that the guarantees of the First Amendment apply equally well to political action 
otMxunittees: 

"We also reject the notion that the PACs form of organization or method of solici- 
tation diminishes their entitlement to First Amendment protection. The First 
Amendment freedom of association is squarely implicated in this case. [The PACs] 
are mechanisms by which large numbers of individuals of modest means can join 
together to 'amplify the voice of the adherents'." Federal Election Commission, et aL 
r. National Conservative Political Action Committee, et aL, 84 L.Ed.2d. 455, 468 
(1985). 

"Hie Fiist Amendment protects freedom of speech. This includes not only the li- 
censeea' right to broadcast but the general public's right to hear diverse political 
iiiiwiinjjrn These constitutionally guaranteed rights would be torn asunder by the 
pasaage of Senate bill 1310. Instead of encouraging free speech, the so-called Clean 
Campaign Act of 1985 would act as a penalty to broadcasters for providing air time 
fbr political advertisements by independent political committees. Broadcasters are 
nluctant to sell air time to a political entity under the current r^ulatory scheme. 
Tbie aftermath of passage of S. 1310 would be the totel refusal by broadcasters to air 
advertisements other than a candidate's authorized committee, because they know 
tbey may have to provide free time to a candidate or several candidates under the 
second provision of S. 1310. 

Any l^^Blation which concerns the regulation of political expression and the abili- 
ty to exercise the right of free speech through restrictions must serve a compelling 
governmental interest. Are the disadvantages of so-called negative advertisements 
■o compelling a govemmentel interest to result in legislation liiie S. 1310 which, in 
essence, results in the inability of independent political groups to broadcast their 
views? I seriously doubt that the motivating force behind S. 1310, as articulated by 
its sponsors and supporters, would be deemed a suf^clently compelling governmen- 
tal interest. The Supreme Court in CBS v. Democratic National Committee, 412 U.S. 
94. 102 (1973) (quoting Red Lion Broadcasting Co. v. FCC. 395 U.S. 367, 390 (1969)), 
Stated that the purpose of the First Amendment is to open the marketplace of Ideas 
to the free flow of information: 

"It is the right of the viewers and listeners, which is paramount ... It is the 
right of the public to receive suitable access to social, political, esthetic, moral and 
ouier ideas and experiences which is crucial. That right may not constitutionally be 
abridged l^ Congress." 

Any limitation on broadcasting content reduces the public's access to Information. 
Senate bill 1310 goes beyond merely limiting broadcasting content; it, in fact, results 
in the inability of any independent person or organization to broadcast its opinion 
or viewpoint. As a result. 1 predict that, if Congress goes forward with this ill-con- 
ceived proposal, it will be immediately repudiated by llie Judiciary, 
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Danforth's bill would force privately owned television stations to give free air 
time to any candidate attacked by his opponent, when that opponent was not fea- 
tured in the commercial. Even worse, it would force stations to give free response 
time if they sell ads to independent groups endorsing or attacking the record of a 
candidate. In the course of most political campaigns, an "attack" is usually the 
person out-of-ofTice criticizing the public record of the candidate who is in office. 
This, Mr. Danforth calls a threat to Democracy. 

If the founding fathers meant for the First Amendment to do anything, surely 
they intended it to enable Americans to criticize their public officials. 

In fact, criticism of public officials is what this bill really intends to stop. Incum- 
bent politicians become uncomfortable when a group, or an individual, talks about 
their records. 

Danforth's bill is nothing more than an incumbent insurance plan, designed to 
further insulate members of Congress from having to be confronted with the trou- 
blesome problem of facing the voters. 

Not only do incumbents, like John Danforth, have available hundreds of thou- 
sands of dollars worth of taxpayer funded perks and all the advantages of raising 
money as incumbents, Danforth now wants to shut up all forms of discussion about 
his, or any other incumbent's, voting record. It is wrong, it is unconstitutional and it 
is a disservice to the voters of America. 

Mr. Danforth claims ads attacking a candidate's record are creating apathy. Rub- 
bish. He cites nothing to support this preposterous notion. If an3^hing, n^ative ads 
increase voter interest because they give information to the public the media does 
not give. In the 1984 North Carolina Senate race, a record was set for the most ex- 
pensive and negative campaign in American history. But instead of a lack of voter 
interest, North Carolina had a record increase in registration and voter turnout. 

Americans have a right to know where candidates stand on the issues. In fact, 
during the 1982 campaign, John Danforth ran commercials "attacking" his oppo- 
nent, which, if his bill were law, would have been illegal. 

Putting aside the hypocrisy of Mr. Danforth's "Stop me before I kill again" philos- 
ophy, the issues he used (taxes, the deficit. Social Security) are all important topics. 
liie voters in Missouri has a right to know Harriet Woods' (Danforth s opponent in 
1982) positions . . . and Danforth had the right to tell them. 

In summary, elections are for debating issues and the qualifications of the men 
and women we entrust to run our public affairs. More public debate, not less, is 
needed. Voters need more information, good and bad, about politicians; not less. 

What Danforth and his colleagues who support this legislation call "negative cam- 
paigning" the rest of us call Democracy. Mr. Danforth hinted at the real reason 
behind his bill when he said, "There is a sense of fear here that, when we face re- 
election, our opponents will use negative tactics against us." Of course, he is right. 
But shouldn't Senators have to defend every vote they make in Congress, or is Dan- 
forth proposing we not hold him accountable for his record? 

What kind of commercials would we see if John Danforth's bill becomes law? Our 
airwaves would be filled with commercials similar to another ad Senator Danforth 
ran. It shows Senator Danforth rolling around on the floor playing with his chil- 
dren. An announcer comes on and intones, "Jack Danforth knows at least four Mis- 
sourians who'll be living here long after he's finished serving in the Senate. So 
when he talks about making our system work for the future, he's not kidding. John 
Danforth for the Senate. For Missouri — Danforth." That's it. 

Not only is this type of commercial totally lacking in information about what the 
Senator will do in Washington; it is an insult to the intelligence of the voters. John 
Danforth and his colleagues want to market themslves like bars of soap. If Mr. Dan- 
forth is looking to make any political commercials illegal, these are the ones. 

[The following information was subsequently received for the 
record:] 

Questions of Senator Holungs and the Answers 
Question. Do you support the Fairness Doctrine and the Equal Time Rule? "Da you 
believe they are constitutional? 

Answer. The Fairness Doctrine and Equal Time Rule should be abolished for 

First, as a practical matter, the two rules limit rather than expand public debate 
of controversial topics of public importance. Broadcasters, preferring bo avoid l^al 
thickets, simply avoid airing controversial points of view. 
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Second, since these rulee are not well defined, broadcastere can use these two doc- 
trines to justify the deliberate censorship of inforreiation. 

Third, taking a strict view of the First Amendment, both are clearly unconstitu- 

The free market and public pressure are the best tools to prevent abuses by 
broadcasters. 

QuestioTL Do you believe any changes are needed to the Fairness Doctrine and the 
Equal Time Rule? 

Answer. Already answered. 

Question. When you enter a campaign, how much of the entire amount you spend 
is devoted to airing broadcast spots? 

Answer, The amount of money we spend airing broadcast spots varies with each 
campaign. In certain states (such as Missouri in 1980) virtually all our money is 
spent on broadcast time. In other efforia, there is a broad mixture with broadcast 
spots being about 30% of the total. 

Question. Do you ever have difliculty in buying broadcast air time? 

Answer. We frequently have difliculty buying broadcast time due to the broad- 
casters' dislike of what we are ti3^g to do, or their genuine fear of libel, slander, or 
violation of various FCC rules, such as the Fairness Doctrine. However, after negoti- 
ations, in most cases we are able to get as much time in a media market as we need. 
We are wiliing to indemnify broadcasters from any responsibility for our commer- 
cials, and this usually works. I might point out parenthetically that many broad- 
casters hide behind the Fairness Doctrine rather than give us the real reason they 
won't take our commercials. I believe it is the right of the broadcaster to refuse our 
commercials, if they choose to; but they should tell us why. 

Question. What rate do you generally pay for broadcast air time? Have you ever 
believed broadcasters were forcing you to pay unduly high rates? 

Answer. Our rates generally vary from station to station. Sometimes we are given 
the candidate's rate which is relatively cheap, but most of the time we are charged 
the non-political rate which is relatively expensive. In a small number of cases, 
broadcasters have forced us to pay unduly high rates. 

Question. What is the duration of moat of your broadcast spots? Why do you buy 
this duration? 

Answer. The duration of most of our spots prior to 1984 was thirty seconds. After 
1984. we began extending the commercials to sixty seconds. We have also produced 
one-half of our films in our independent campaigns and will probably be doing that 
in the future. The reason we have used thirty second commercials most of the time 
ia the price. We view the process of buyii^ time as message units, and we have gen- 
erally found the greater number of message units is better than fewer message 
units with more time in each one. 

Question. Do you consider negative advertisements more effective than supportive 
messages in influencing voters? Why so? Have you tested voter reaction to back up 
this conclusion? 

Answer. Negative adveriisements and supportive advertisements both are impor- 
tant in almost any political campaign. Sometimes negative ads are much more effec- 
tive than supportive ads due to the peculiar circumstances in each state. For exam- 
ple, if our polling data found that an incumbent liberal had a 65% favorable name 
identification and a 10% unfavorable name identification, and at the same time 
people were unfamiliar with his record, this would be an ideal place for negative 
ads. At the same time, if his opponent had a very low name identification, obviously 
supportive messages about him would be critically important as well. 

We have tested voter reaction to virtually every advertising campaign we have 
run. We have only run the commercials based on what survey data said was success- 
ful and what was not successful. In certain cases the polling data shows that the 
advertising was wildly successful, while in other places it was only moderately so. 
We measure our success by whether the polls show an increase in a target's unfa- 
vorable rating and/or a decrease in his favorable rating. We also measure the head- 
to-head race and whether there has been an improvement in the position of the can- 
didate we are trying to support. 

Question. When you run a broadcast spot, how do you identity your group? How 
much time do you devote to this identification? 

Answer. Again, the type of identification we use varies from place to place. In 
Maryland, for example, we began each of our commercials by saying, "This commer- 
cial IS paid for by the National Conservative Political Action Committee as a service 
to the people of Maryland." In most cases, however, we merely stand by the legal 
identification required by the law. 
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The Chairman. Next we have Mr. John Houston, executive di- 
rector, RUFF PAC. Mr. Houston, please proceed. 

STATEMENT OF JOHN CHARLES HOUSTON, EXECUTIVE 
DIRECTOR, RUFF PAC 

Mr. Houston. Thank you very much, Senator Danforth. My 
name is John Charles Houston. I am executive director of RUFF 
PAC. As an attorney, I have published several articles in the area 
of constitutional law. 

RUFF PAC was created in 1979 and is concerned with electing 
new Members to Congress who will represent their constituents 
more effectively on matters dealing with free markets, stable cur- 
rencies, and sound domestic and foreign policies. 

Our political action committee is concerned with S. 1310 for a va- 
riety of reasons. We appreciate this opportunity to be heard on the 
subject and would invite your attention to the brief that we submit- 
ted to the committee prior to this hearing. RUFF PAC believes 
that the intentions of the sponsors of S. 1310 are honorable and 
constructive. But beyond the mere intentions of the bill, we have 
serious reservations about the constitutional and public policy 
problems it raises. 

The arena of public debate has been greatly enhanced by the use 
of television and radio. This means greater intimacy for the voters 
with the candidates and issues than would otherwise be possible. 
The advent of the political action committee, which mobilizes mil- 
lions of Americans as small contributors and participants, has been 
a subsequent development. 

The two are powerful forces upon the political system. Yet in 
many ways they are a reflection of our society. Both the coverage 
of the electronic media and the broadness of interests which the 
some 4,000 political action committees represent have substantially 
democratized elections. 

In a free society, there is by design a clash of interests. The in- 
tensity increases in elections because they tend to be focal points of 
decisionmaking. In any complex issue, there are frequently more 
than two points of view, just as there may be more than two candi- 
dates for a single office. 

While it seems reasonable to think in simplified terms about two 
setpiece candidates squaring off with each other, there is nothing 
either legally or constitutioneilly that requires this to be so. This 
bill seems premised on the unrealistic notion that only two points 
of view subsume all relevant voices in an election. There is in fact 
a much broader spectrum of legitimate debate that can and should 
be heard. 

On one occasion in the recent past. Congress attempted to re- 
write election laws in a way that diminished some of these con- 
flicts. Subsequently, in the Buckley v. Valeo decision, the Supreme 
Court clarified some of the relevant values that the Constitution 
attaches to the nature and context of political and electoral debate 
in this country. 

In fact, there have been a succession of cases to flesh out the 
body of law which the Constitution attaches to protecting the 
forum of public debate. The Supreme Court wrote in 1964 that: 
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As the Supreme Court has stated in Roth v. United States, 354 
U.S. 476, 484 (1957): 

Discussion of public issues and debate on the qualifications of candidates are inte- 
gral to the operation of the system of government established by our Constitution. 
The first amendment affords the broadest protection to such political expression in 
order to assure the unfettered exchange of ideas for the bringing about of political 
and social changes desired by the people. 

Ab the Court made clear in the Buckley case, these constitutional 
guarantees have their "fullest and most urgent application precise- 
ly to the conduct of campaigns for political office." Buckley v. 
Valeo, 424 U.S. 1,15 (1976) Quoting Monitor Patriot Co. V. Roy, 401 
U.S. 165, 272 (1971). 

In Buckley, the Supreme Court held that the guarantees of the 
first amendment include the right of individuals and groups to 
make unlimited independent expenditures to advocate the election 
or defeat of a candidate for public office. 

The Court found that the statutory barrier to the exercise of that 
right represented by the spending limits in the Federal Election 
Campaign Act of 1971 "heavily burdens core first amendment ex- 
pression" and is not justifiable on the basis of any substantial gov- 
ernmental interest. In short, the Supreme Court in Buckley found 
that the first amendment protects independent expenditures to ad- 
vocate or oppose a candidate's election, whether made by individ- 
uals or by persons acting collectively or by political committees. 

The Supreme Court has also made it clear that independent 
PAC's are entitled to full participation in the political debate and 
possess traditional first amendment rights: 

We also reject the notion that the PAC's form of organization or method of solici- 
tation diminishes their entitlement to first amendment protection. The First 
Amendment freedom of association is squarely implicated in this case. The PAC's 
are mechanisms by which large numbers of individuals of modest means can join 
together to "amplify the voice of the adherents." 

FEC v. National Conservative Political Action Committee, 842 
ED. 2d 453, 458 (1985). 

As the Court has stated in the Bellotti case, "The inherent worth 
of the speech in terms of its capacity for informing the public does 
not depend upon the identity of its source, whether corporation, as- 
sociation, union, or individual." 435 U.S. 765, 777 (1978). 

In the Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1968), the 
Supreme Court approved the fairness doctrine and thus the right of 
the Government to require, in the public interest, coverage by 
broadcasters of controversial issues. In that case, upon which much 
of the existing structure of regulation of political broadcasts is 
based, the Court said: 

It is the purpose of the First Amendment to preserve an uninhibited marketplace 
of ideas in which truth will ultimately prevail. It is the right of the public to receive 
suitable access to social, political, ethical, morel, and other ideas and experience 
which is crucial here. 

Thus, S. 1310, with its provisions affecting the content of political 
broadcasts and discouraging stations from accepting advertising by 
independent political action committees and individuals, is not an 
extension of the current broadcast regulatory framework, but 
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rather is an attempt to regulate and restrict political speech incon- 
siBtent with existing broadcasting law. 

The bill's sponsors openly declare that they are responding to ex- 
penditures by independent political action committees, that they 
are concerned with the nature of advertisements aired by the can- 
didates and independent groups and individuals, and that they 
intend to change the political debate in the United States by 
making it more decent and balanced. 

Here, with stations legally able to refuse to sell advertising to in- 
dependent individuals and political committees, the chilling effect 
would be severe. 

RUFF PAC has indentified three items of concern regarding the 
constitutionality and public policy implications of S. 1310. 

The first constitutional criticism I would have is that the record 
fails to establish that there is a sufficient harm present to justify a 
legitimate governmental interest in regulating political debate. The 
question presented is whether there is a sufficient legitimate gov- 
ernment interest in preventing the harm identified. 

Evidently, the bill s sponsors feel that the effect of negative polit- 
ical advertising and campaigning by independent PAC s and indi- 
viduals on the Congress is substantially altering the Nation's politi- 
cal debate. If this is so, there is a serious question whether the re- 
striction is sufficiently narrowly tailored. 

RUFF PAC believes that S. 1310 fails both aspects of this consti- 
tutional test. First, the primary reasons thus far advanced by the 
bill's sponsors to urge its adoption are illegitimate government in- 
terests and therefore serve to signal the unconstitutionality of the 
bill rather than provide it any theoretical support. 

Mr. Chairman, for instance you have stated that you hope the 
bill will bring more balance to political ads. However, the Supreme 
Court in Buckley declared that "bzilance" is an unconstitutional 
goal for governmental action in the political arena: 



Similarly, you have stated that the bill would legislate decency 
for political ads. However, the Supreme Court has stated that 
debate on public issues should be uninhibited, robust, and wide 
open. New York Times v. Sullivan case, 376 U.S. 254, 270 (1964). 

In the First National Bank of Boston v. Bellotti. 435 U.S. 765, 792 
(1978), the Court also stated that: 

The fact that advocacy may persuade the electorate is hardly a reason to suppress 
it. The Constitution protects expression which is eloquent no less than that which is 
unconvincing. 

The second constitutional point is that S. 1310 fails the test of 
using the least intrusive regulation of first amendment rights. The 
second prong of the Court's test — whether the legislation is suffi- 
ciently narrow to accomplish its legitimate purposes — cannot be 
met. The bill in its present form is so loosely drafted as to appear 
to directly censor the speech of all candidates for Federal office and 
all noncandidates who seek to broadcast political views. 

In Thomas v. Collins, 323 U.S. 516 (1944), the Supreme Court 
held unconstitutionally vague the application of a statute requiring 
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labor oi^anizers to identify themselves and carry an organizer's 
card before soliciting persons to become members of a union. The 
Court found that: 



The third criticism we have is that S, 1310 violates the public 
policy of ensuring that all points of view can be heard on public 
matters. Any statute which creates a predicate before words of po- 
litical debate can be uttered, as in the Thomas case that I just 
mentioned or in the enforcement of S. 1310, is foreign to free and 
robust debate. The attempt to weight political conduct of debate in 
a way that seems fair to the sponsors of the bill appears beyond the 
power of the Congress. 

What drives this bill is the notion that you can segment political 
speech into classes. Under S. 1310, the most privileged class would 
he designated candidates. In person, any candidate on television 
could say anything true or not. But a private citizen or a PAC who 
has no access to either candidate would realistically be shut out of 
the debate for purposes of its most important medium. 

Since most third parties are unlikely to spend money to tell the 
public that Joe Candidate is a good guy, S. 1310'b approach of con- 
ferring equal time attempts to gut the voice of dissent by ensuring 
a free ride to a candidate to respond to criticism of any act, no 
matter how dastardly. The voice of dissent and even the mere po- 
tential of public exposure is a great influence to curb objectionable, 
improper, and illegal conduct of public officials. Attempting to neu- 
tralize this dissent as S. 1310 does is a mocking charade of the first 
amendment. 

To tell the public that the acts of elected representetives who 
stand for office or their challenger's are to be i mm une or at least 
padded with free air time is to degrade political debate. Any adver- 
tiser or consumer is free to criticize a product. How much higher 
value ought we place on the right of the public, whether acting as 
an individual or PAC, to speak its mind at election time? 

The public is used to hearing the good and the bad about candi- 
dates, cars, cola's, et cetera. We patronize them when we imagine 
that they are unfit to distinguish between conflicting voices at elec- 
tion time. Free choices and free elections cannot be conducted oth- 
erwise. 

The public has a strong feeling of fairness and basic good sense. 
There must be some truth to a political charge, or the public will 
quickly dismiss it as mere flufT. 

Tliat a candidate may need to respond to a charge is the very 
essence of healthy political debate. One must ask what is the power 
of Congress to fine tune political debate with the techniques of this 
bill, which will do much to chill debate and little to inform the 
public about their choices for public office. This attempt to quash 
independent voices is an unsubtle message that elections are the 
private business of politicians. 

In summary, S. 1310 fails the threshold test of identifying a suffi- 
cient governmental interest in the alleged harm of the present 
state of political debate in this country. It fails the test of discrete 
solution by employing the least objectionable or intrusive means to 
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accomplish its purpose. And it violates important public policy 
about the conduct of electionB. 

Moreover, S. 1310 would chili or directly cenaor protected politi- 
cal speech and is intended to do so. No constitutionfil purpose has 
been advanced to justify this effect, and the bill is sufficiently 
vague that it is impossible to define with any degree of precision 
which candidates and what speech it affects. Finally, the bill is 
drawn broadly, without regard to possible lesser alternatives. 

For all of the above reasons, we believe S. 1310 as presently 
drafted cannot withstand judicial scrutiny and would be declared 
unconstitutional. Therefore, we would urge you to dispense with 
further actions on this well-intentioned but fiawed approach. 

Thank you. 

The Chairman. Thank you, Mr. Houston. 

Of course, the law firm of Sidley & Austin has an opposite view 
on the constitutionality of this bill. 

Tell me about RUFF PAC. Do you run television commercials? 

Mr. Houston. Yes, and radio. 

The Chairman. Are they negative commercials? 

Mr. Houston. I think in the context of an independent expendi- 
ture, as I indicated, they are inherently going to be critical and 
negative, yes. 

The Chairman. Are they run against congressional candidates? 

Mr, Houston. Yes. 

The Chairman. All against congressional candidates? 

Mr. Houston. To my knowlede, yes. For example, in the last 
election cycle we spent something like $100,000 in a congressional 
race on behalf of Bob Domim, who was the challenger at that 
point, and I think it was a combination of media. 

The Chairman. But it was mainly negative, against Congress- 
man Dornan's opponent? 

Mr. Houston. Yes. It was primarily highlighting the issues, and 
I believe it was Congressman Patterson at the time, his record, his 
performance in Congress. 

The Chairman. Do you think that we in Congress should just 
forget about the election process, or do you think that we have a 
bona fide interest in a healthy political climate? 

Mr. Houston. Well, there is a short answer and a long answer. 
Can I give you the long answer? 

The Chairman, How long is long? 

Mr. Houston. I will try to be brief. 

The Chairman. Give me a brief long answer. 

Mr. Houston. I think that the efforts in the last 10, 15 years to 
reform election law created some peculiar circumstances relative to 
the rest of American history in the way that we fund elections and 
the way that we construct candidates, and what you ended up with 
were a whole bunch of anomalies that we had not had before. 

Add to that the impact of television, which is greater today. Add 
to that the greater money that is available and the greater concen- 
tration of power in Washington. All of those have intensified the 
political process tremendously. 

And what I think you are getting at in this bill and I think the 
feelings that you have are mostly like the tip of the iceberg. I think 
what you are seeing is independent expenditures as a symbol for 
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what is much more pervasive than that, and that is the tremen- 
dous concentration of power that has been brought into being in 
terms of PAC's, Most PAC's do not make independent expendi- 
tures, however. The vast majority do not. 

The concerns are legitimate and they are real. The question is in 
my mind: Ought the Congrew to legislate on them? Ought they to 
be able to do it in a constitutional way? That is where, as you 
know, we get into a discu^ion. 

The Chairman." I have consistently said there is nothing etched 
in stone in this bill. But it seems to me that the problem is obvious, 
the problem of the 30-second negative commercial and the political 
action committees running their independent negative campaigns. 
To me it is an obvious problem. 

I am sure there is some disagreement from Mr. Dolan and 
others, but that is something we can debate. Do you have any sug- 
gestions to make? 

Mr. Houston. Well, I think recent experience tells you a lot, and 
that is that if you look at the 1980 election, it is a lot different them 
any elections that have come along since then; 1980 was the first 
year that there was significant TV expenditures for independent 
campaigns. And frankly, most of the campaigns — which were re- 
cipients of those ads were not well prepared for them and did not 
react to them very well. 

There were a lot of other things going on that made it look as 
though those independent expenditures were the cause of those 
people's defeat. Frankly, I do not think that was the reason. I think 
there were much more fundamental reasons why a whole bunch of 
people were defeated. 

In that context, if you look at them since, campaigns are much 
better prepared. If you look at what happened in Maryland against 
Paul Sarbanes, the ads that were run against him did him no harm 
at all, if anything they got him going earlier, got his campaign up 
and running and better organized. 

I think there is a fear that may be a little bit exa^erated, sort of 
like the yellow menace of past years or kudzu or other things. And 
I do not mean to say there are not real feelings, but just that if you 
look at the practical impact of independent expenditures, what you 
are asking yourself is one or two questions: Is the PAC saying 
things that ought not to be said? Are they bogus charges? Are they 
smears, character assassinations? 

And if they are, that is a little bit different problem. If you are 
saying they are overweighing the debate by saying what is true 
and that is perceived negatively, that is not a fit subject for legisla- 
tion. 

The Chairman. I am not prepared to judge whether they are 
true or false. All I am sajang is that there should be some balance, 
there should be some right to respond. I mean, I do not view that 
as chilling debate. I do not understand how it chills debate to say 
that, well, if you want to weigh in, in a debate, the other side has a 
chance to respond. That does not sound chilling to me. 

Mr. Houston. I think you are assuming a relatively fixed 
amount of players here, that is that no one else could get in, that 
there was only a single independent expenditure. That does not re- 
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fleet the recent experience; take the Simms race in Idaho. There 
were independent expenditures made on both sides of that race. 

I am talking about the 1980 campaign against Senator Church. It 
was no'L a simple event where there are two guys and then a third 
guy comes and gangs up on the first one. 

The Chairman, You mean just a free-for-all? 

Mr. Houston. That is very clearly what happened in 1980 in 
Idaho. 

I do not think it is quite as clear cut, and 1 guess my point is if 
independent expenditures are going to expose the record of the in- 
cumbent, and that happens to be perceived by the voters in a nega- 
tive way, that is what elections are for. 

The Chairman. If that is what they do. I mean, if a SO-second 
commercial is capable of exposing accurately the record of an oppo- 
nent, you may have a point. I do not know that that is so. 

Let us say it is. Let us say that a 30-second commercial can be a 
real contribution to the public debate. I doubt it, but let us suppose 
that it can be. Then I do not see anything wrong in saying, well, 
but the other guy gets to have his 30-second commercial. 

Mr. Houston. Well, I think where our feelings come from is that 
what you have done — let us take a worst case scenario and work 
back from that. Let us say Senator X was part of Abscam, all right, 
and Candidate Y did not want to mention that. An independent or- 
ganization felt it was critical. Somehow or another, the word had 
not gotten out. 

The spot came on and said in 30 seconds: Here is a shot of Sena- 
tor X taking money for a bribe. Under your bill you would give 
him equal time to respond to that, no matter how unseemly or ille- 
gal the acts were. And I think that is where the approach kind of, 
forgive me, I would say, falls apart, 

I think what you would be doing is promoting a sense in the pub- 
lic's mind, in the voters' mind, that somehow or another the 
system was rigged to neutralize fair comment and fair criticism. 

The Chairman. I do not see it neutralizing fair comment any 
more than it does when a TV station runs an editorial and the 
other guy gets a chance to respond. I think we are talking about 
more talk, more debate, not less, more balance, not less, the ability 
to weigh in, the ability to offset, the no fair two against one factor, 
especially when it appears in the last few weeks of the campaign 
and esi>ecially when the candidate against whom it appears is lim- 
ited to raising money in a maximum of $1,000 increments. 

I mean, I just do not see how there is a chance to have a bal- 
anced debate under those circumstances. 

Mr. Houston. I will grant you, there is a frenetic quedity about 
the last couple of weeks of an election, and there is always some 
danger that somebody is going to surface an issue that is either 
highly inflammatory, bogus, whatever. 

Frankly, I am not sure television is the best place to surface it 
through. My experience in watching a lot of campaigns is that 
radio and newspaper are much more effective in using hard-hitting 
critical ada as Marshal McLuban smd. Television is a very hot 
medium, and if you come over sounding like you are being ex- 
treme, you are being unfair, it is debilitating to the message. 
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The Chairman. But you see, I do not know anything about 
RUFF PAC, but I sure know about NCPAC. As Dolan himself said, 
the candidate, the beneficiary, does not have to sully himself at all. 
He can just be off there talking about the birds and the bees, and 
in comes the interloper. 

Or the sort of thing that happened to Senator Percy: $1.6 million 
in the final weeks of the campaign, strictly negative. And what 
could Senator Percy do about it? Nothing. 

Mr. Houston. One thing that might be instructive and I would 
be interested to know would be to take some polling directly before 
and eifter those events, because my personal judgment, my gut re- 
action, is that those ads are self-defeating when they are irrational 
or emotional and there is not a firm factuiil bfisis to them. If there 
is a firm factual basis to them, then they speak for themselves. 

Now, Senator Percy's case is a good ex£imple of the power of in- 
dependent action interest in it is. But I am still at a loss what Con- 
gress' interest in it is. 

The Chairman. I wonder, though, about calling a person a cha- 
meleon. I suppose you could say there is a factual basis any time 
you call anybody a chameleon, unless you have somebody who just 
never changes on anything. But it does not seem to me to be fair 
debate. 

But the point is, what can you do about it? Just say, oh, I am 
sorry, I will lose? 

Mr. Houston. Under your bill, if you called someone a chamele- 
on I would have a hard time distinguishing whether or not that 
was legally a n^ative or not, which is one of the problems with 
the bill. 

The Chairman. My bill says two things: One, if you refer to the 
other candidate, you do it with your own face and your own voice. 
To me that is not chilling. To me that just says, show us your face. 
You know, if you want to throw mud, have at it; just show us your 
dirty hands. To me that is the same concept as "The preceding 
commercial was paid for hy the Citizens for Jones Committee." It is 
simply disclosure and it is simply saying, show us your face if you 
are going to throw it. 

And the other provision simply says, if NCPAC wants to come in, 
RUFF PAC, Mr. Goland, anybody, come on in; just come on in and 
you can do anything you want. You can run any smut you can buy. 
But just give the other guy a fair chance to say: Hey, you know, 
here is my side. 

It seems to me to be basic fairness. 

Mr. Houston. Well, the question — I would have two questions. If 
you call someone a chameleon, how do you know that everybody 
perceives that negatively? It is not per ae an insult. It is not like 
fighting words. 

The Chairman. It is per se an insult. 

Mr. Houston. What I am getting at is this: That is a value judg- 
ment, and ultimately what that is goin^ to come down to is going 
into a court to convince a juc^e to use his mind whether or not you 
have crossed the legal line. 

The Chairman. All right, tell me this. It is 1 month before the 
campaign — 3 weeks before the campa^. Somebody nms a com- 
mercial against Senator Percy showing a picture of a chameleon. 
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Would you expect him to go into court? I tneEui, when will he get 
out of court? 

Mr. Houston. You are going to have a very quick hearing, obvi- 
ously. 

The Chairman. No, you are not. 

Mr. Houston. In terms of whether or not you are going to be on 
the air under your bill, not whether you are going to litigate it for 
libel. 

The Chairman. My bill does not have any litigation. You men- 
tioned the other guy and it is your face and your voice. 

Mr. Houston. Some broadcasters can resist that and say, make 
me, and you are going to be in court enforcing it. 

My point is, you are asking that a legal judgment be made on a 
very subjective subject, and the problem is that you can change the 
meaning or the context. 

The Chairman. No, no. There is no subjectivity at all. If you 
mention the opponent, do it with your own voice and your own 
face. 

Mr. Houston. In the case of independent expenditures, whether 
or not it is a negative? 

The Chairman. In the c£ise of independent expenditures, if the 
interloper comes in, the other guy gets equal time regardless of 
what he says. He can say anything. 

Mr. Houston. Well, as I read your bill, it said if it uses nega- 
tives. 

The Chairman. No, it does not. Whether it weighs for or against 
the candidate, the other person gets equal time. 

Mr. Houston. All right. Let me rephrase my comment, but with 
the same point. There are going to be legal lines to be crossed and 
to be interpreted, and if you are making it a blanket one, that is 
certainly more clear than "negative." I had real problems when I 
ran into the word "negative" because it is so subjective. 

The second comment is about the first section, dealing with what 
a cemdidate may or may not say. There are many instances where 
candidates are totally inadequate on television, as a matter of fact 
they should not be on television. 

The Chairman. Well, should not the public know that? I mean, 
why should you surprise somebody the day that the person takes 
office and you unveil this jerk? 

Mr. Houston. 1 agree it is a severe problem, but 1 do not know 
that it is best dealt with in this context. And my point being, you 
are putting a heavy strain on certain kinds of candidates and accel- 
erating the power and the influence of telegenic, phot<^aphic can- 
didates. 

The Chairman. I do not know about that. 

Mr. Houston. To make an argument, clearly some people are 
going to be much better at doing that. Now, if you are saying the 
person's picture ought to be on tiie screen whether or not they say 
anything, that is a slightly different story, but not much. 

And I think what you are doing is censoring the whole concept of 
fair comment. For example 

The Chairman. No, I am not, believe me. I am going to have to 
go on to the next witness, but believe me, I am not censoring any- 
body. I do not see that it is censoring anybody to say that there is a 
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right to respond. That is the only sanction in this bill against any- 
thing, the right to respond. 

Mr. Houston. The format in which you put a candidate's coat- 
ments — in other words, to do this you must be there in person and 
say it 

The Chairman. Or you get a right to respond. 

Mr. Houston. Let us say you get a newspaper story that quoted 
certain, you know, negative comments, and it certainly was not ap- 
propriate to put that j>erson's face in there. You essentially are cre- 
ating a format which does censor the form and the style in which 
the information is created. 

The Chairman. Well, I very much appreciate your testimony. I 
thought it was very good testimony. I did not agree with it, but I 
thought it provided a good treatment of the legal questions. 

You might be interested in the Sidley & Austin opinion. 

Mr. Houston. I have read it. I am very interested in it. And we 
greatly appreciated the opportunity to be here. 

The Chairman. Thank you, Mr. Houston. 

[The following information was subsequently received for the 
record:] 

Questions of Senator Holungs and the Answejis 

Question, Do you support the Fairness Doctrine and the Equal Time Rule? 

Answer, Yes, 

Question. Do you believe they are constitutional? 

Answer. Yes. 

Question. Do you believe any changes are needed to the Fairness Doctrine and the 
Equal Time Rule? 

Answer. No. 

Question. When you enter a campaign, how much of the entire amount you 
expend is devoted to airing broadcast spots? 

Answer. That depends upon each particular race. Our average electronic media 
expenditure for 1984 was 3,43 percent of total expenses (to date we have only used 
radio ads). 

Question. Do you have difficulty in buying broadcast time? 

Answer, Yes, there is discrimination against issue advertising. 

Question. What rate do you generally pay for broadcast air time? 

Answer, The normal spot market, same as rates for business. 

Question. Have you ever believed broadcasters were forcing you to pay unduly 
high rates? 

Answer, No, 

Question. What is the duration of most of your broadcast spots? 

Answer, 60 second radio spots. 

Question. Why do you buy this duration? 

Answer, It is the most commonly used (80% of the market uses 60 seconds be- 
cause it offers the best amount of time to get ones point across compared to the 
cost). 

Question. Do you consider negative advertisements more elTective than supportive 
messages in influencing voters? 

Answer, Yes, because it creates interest and a basis for deciding between candi- 

Question. Have you tested voter reaction to back up this conclusion? 

Answer, No, 

Question. When you run a broadcast spot, how do you identify your group? 

Answer, RuffPAC, generally spoken at the conclusion. 

Question. How much time do you devote to this identification? 

Answer, A nominal amount. 

The Chairman. Next we will have Mr. Robert Heckman, chair- 
man, Fund for a Conservative Majority, 
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STATEMENT OF ROBERT C. HECKMAN, CHAIRMAN, FUND FOR A 
CONSERVATIVE MAJORITY 

Mr. Heckman. Good morning, Senator. I appreciate the opportu- 
nity to be here. 

You and I have had a brief opportunity to discuss this matter in- 
formally last week and, on behalf of the committee that I repre- 
sent, the Fund for a Conservative Majority, I appreciate the oppor- 
tunity to participate in these hearings. 

What I would like to do is read part of my written testimony 
which has been submitted for the record. 

The Chairman. The whole statement will be in the record. 

Mr. Heckman. Thank you. 

We are concerned with three aspects of the bill, bsisicaUy: the 
constitutionality of it; the practical application of the bill; and 
third, what we would see as the unwieldiness and the impractical- 
ity of several of the provisions within the bill itself. 

In the abstract, perhaps the idea of putting an end to what you 
call negative campaigning has an appeal to many of us. But like 
most ideas, that idea itself has real world consequences. The conse- 
quences of this legislation we feel are potentially disastrous, pro- 
ducing results that none of us would desire, for we feel that a care- 
ful reading of the bill and an analysis of its practical implications 
would reveal that the result would in fact be the termination of all 
independent political activity in Federeil elections. 

This act would require broadcast licensees to provide free re- 
sponse time — and I would stress, free — to Federal candidates if any 
person other than the candidate broadcast material either endors- 
ing or opposing a candidate for Federal office. The practical result 
of such a restriction is clear, that only the candidates themselves 
would be permitted to broadcast views and opinions on Federal 
races. 

Why do I say that? Because in practice broadcast licensees would 
never be willing to incur the additional cost of free response time 
required if anyone else other than the candidate airs an advertise- 
ment. Therefore, we feel that broadcast licensees will either refuse 
to accept such advertisements or require an additional payment, an 
additional fee to cover the cost of any potential free response time 
that would be triggered. 

The net effect of S. 1310 by its terms and in practice would be to 
terminate the exercise of any independent political activity because 
of the unwillingness of those broadcasters to accept advertisements 
expressing the views and opinions of those independent from Fed- 
eral candidates. 

If enacted, this act would also constitute a massive erosion of the 
right of free speech as guaranteed by the 1st and 14th amendments 
to the Constitution. It would place restrictions on independent po- 
litical activity in Federal elections and effectively extinguish the 
ability to express independent political views, thoughts, or opinions 
on candidates for public oflice. 

Yet, that right of free speech is a fundamental right on which 
our society and the entire electoral process are based. The impact 
of S. 1310 would be to restrict that very right protected by the Con- 
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stitution and reaffirmed in Buckley v. Valeo as deserving the 
broadest first amendment protection. 

We also see a number of practical problems inherent in the bill 
as it is currently drafted smd I would like to deal with a few of 
them. Implementation of the first provision of this act, for in- 
stance, is triggered by a "utilization of broadcasting station." Yet, 
that very term is not defined in the new bill. 

The bill also requires the candidate to make the reference in 
person to prevent the broadcast licensee from being required to 
grant free response time. Again, however, the term ' in person" is 
not defined. In this term, for instance, does it require visual ap- 
pearance or, as indicated in past interpretations, is a voice suffi- 
cient? 

Additionally, the Senate bill requires free response time if the 
Federsil candidat« refers to another candidate for that office, but 
what do we mean by "refer"? Does "refer" include the mere men- 
tion of his opponent's name? Does it include a comment which 
clearly identifies the person in question? Must the reference be de- 
rogatory in nature or is any reference sufficient? 

Also, who makes the decision on whether a reference is mtide, 
the broadcast licensee? If so, can he now preview all political ad- 
vertisements, including those tendered to him by the candidate and 
the cfmdidate's committee, to determine in advance whether free 
response time would be required? And if so, could he now censor 
out the offending passages as a condition to access? 

This would result in a burden being placed on broadcast licens- 
ees, not only to screen all broadcast advertisements for Federal 
candidates, but also to judge and censor such advertisements to 
ensure that they will not be liable for free response time to other 
Federal candidates. We feel that the Federal Communications Com- 
mission would undoubtedly be inundated with requests for rulings 
by broadcast licensees on these questions. 

If the free response time provision is triggered, the broadcast li- 
censee must provide to the candidate to which reference was made 
the opportunity to respond without charge. How must a licensee 
convey that opportunity? Does the candidate referred to have to 
come forward? Does the licensee have to contact the candidate? 

Also, is the Federal candidate limited to responding to the mes- 
sage made or can he use the broadcast time in any manner that he 
wishes to? 

A number of the same problems inherent in the first provision of 
the act appear in the second provision as well. For example, the 
term "broadcast material" is included in the second provision with- 
out definition, without consideration of potential exemptions from 
the generally accepted definition. Does such broadcast material in- 
clude editorial endorsements, news clips, eaid the like? 

The most far-reaching effect of the provision is its application to 
any broadcast in which a Federal candidate is either endorsed or 
opposed. Once again, neither term is defined in the act. For exam- 
ple, suppose an organization broadcasted an advertisement which 
merely presented the voting record of a Federal candidate, or of- 
fered an advertisement presenting a full and fair exposition of the 
facts concerning a Federal candidate or issue, or presented an ad- 
vertisement of visuals, without any editorial comments. 
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Furthermore, suppose I as a representative of our group, the 
Fund for a ConBervative Majority, and our 167,000 members would 
appear as a guest on the Today show and were to express my orga- 
nization's support or endorsement for you. Would that trigger free 
response time on the Today show hy all of your opponents? 

How would these be considered under the second provision of 
this act? Who would make the decision as to whether an advertise- 
ment endorses or opposes a Federal candidate? 

On September 22, Paul Taylor of the Washington Post examined 
this assault on what you have called negative advertisements in an 
article entitled "Dump on Your Opponent: Negative Campaigns are 
£is American as Don Rickles." Stated Taylor: 

Attack ads are, for better or worse, the very dialogue of modern political cam- 
paigns. They are the place where the issues are joined, where images are shaped 
and reshaped, where appeals are boiled down to their essence. 

Indeed, the public record of an incumbent Federal candidate and 
his responsiveness or lack thereof to his constituents is one of the 
few sources of unbiased material available to the general public 
with which to judge candidates for Federal office. Advertisements 
which utilize such information as appears in the Congressioned 
Record or other public documents are merely making such infor- 
mation more readily available by means of broadcasting, whether 
those ads be positive or negative. 

More importantly, the consequences of this act, the Clean Cam- 
paign Act, would be to serve as a means for further protecting the 
reelection capabilities of incumbents. Already, some 95 percent of 
the Members of the House of Representatives, just as an example, 
are reelected every 2 years. This act would as its consequence actu- 
ally strengthen the hands of incumbents by restricting the ability 
of challengers to critically attack the record of an incumbent. 

Finally, on an issue that is close to us, the Clean Campaign Act 
of 1985 would serve to curtail and perhaps eliminate the participa- 
tion of independent committees in the politiced process. Perhaps 
there is no potential consequence of the act more obnoxious than 
this one. By what divine right would Congress deem that it is only 
appropriate for candidates and their opponents to speak out on 
matters so critictil to the American people as the election of those 
very Members of Congress? 

Founding Father James Madison surely foresaw the potential for 
such problems when, in "The Federalist Papers," he noted that the 
"occasional regulation" of the election process by Congress would 
be "improper.' As mentioned, Members of Congress have enormous 
advantages in running for reelection. We should not allow one of 
those advamtages to be the ability of Congress to restrict who can 
and who cannot comment on the records and abilities of each indi- 
vidual Member. 

This last issue, the ability of independent forces, be they individ- 
uals or committees, through contributions or through independent 
expenditures, to participate in the electoral process, is a particular- 
ly important one for us since we are such an independent vehicle 
and we have spoken out during campaigns on a consistent basis. 

For close to 5 years, we fought an attempt by the Federal Elec- 
tion Commission to curtail our ability and the ability of our donors 
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to express their feeling on Presidential campaigns through the ve- 
hicle of independent expenditures. 

The restrictive efforts of the Federal Election CommiBsion were 
finally and decisively rejected by the Supreme Court in a 7-to-2 
ruling handed down this past March. In part, the Court in its 
March decision pointed out that allowing independent presentation 
of views, but shrouding them, if you will, in impossible restrictions, 
"Is much like allowing a speaker in a public hall to express his 
views while denying him the use of an amplifying system. 

It is our contention that the same principle applies here. The re- 
strictions, in practicality, and the confusion produced by this act 
will undoubtedly have the effect of rendering independent commit- 
tees and individuals working outside of official campaign commit- 
tees unable to participate in the political process. The net result 
would be a less informed, less educated, less involved voter. 

There is no right more critical to the continuation of a free, 
open, and democratic system than the right of the voters to freely 
select their representatives to Congress. Restrictions and regula- 
tions of the kind proposed here would make it all the more difiicult 
for the voters to exercise that right. 

Instead of prohibiting political action and hampering the ability 
of voters to decide for themselves what candidates are worthy of 
election or reelection, we suggest what might be called a novel ap- 
proach, an approach that worked well in this country for two full 
centuries. Let us let the voters themselves regulate the system by 
accepting or rejecting so-called negative advertising at will, by ac- 
cepting or rejecting the participation of outside forces at will, ac- 
cepting negative advertising, as they apparently did in a Kentucky 
Senate race this past election cycle, or rejecting it, as they appar- 
ently did in Maryland. 

Let us let the voters decide. After all, we feel that is what democ- 
racy is all about. Therefore, we urge defeat of this bill. 

Tne Chairman. Do you think that what democracy is all about is 
30-second commercials attacking some candidate or another, which 
are paid for by an independent committee which nobody ever 
heard of before? 

Mr. Heckman. Senator, we were involved in the 1984 Senate 
elections in running an independent expenditure in North Caroli- 
na. We ran such 30-second commercials. We ran them under the 
name of a committee called Friends of Jesse Helms, and the com- 
mittee was not a committee that no one had ever heard of, since its 
chairman was Congressman Jim Broyhill of North Carolina. 

The commercials consisted of an endorsement by Congressman 
Broyhill of Senator Helms, and they simply talked about issues 
that Senator Helms had been involved in and why Jim Broyhill 
felt that Jesse Helms should be reelected. 

My point in bringing that up is to say that that kind of commer- 
cial, a positive endorsement by a prominent political figure who is 
well-known and respected throughout the State, would be prohibit- 
ed or at least restricted in your bill. 

The Chairman. Nothing would be prohibited. 

Mr. Heckman. Well, it would be restricted because in practicali- 
ty broadcast licensees will not accept those kinds of commercials. 
They would not be forced to and they would not accept them be- 
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cause of the requirement that they give free response time to the 
opponent. 

The Chairman. You do not suggest that anybody would be forced 
to accept commercials? 

Mr. Heckman. No, but I do suggest that Congress should not 
make laws which in essence provide a disincentive to broadcast li- 
censees to accept the opinions of outside groups. 

The Chairman. Well, I do not know if fairness and balance is a 
disincentive. What is wrong with that? It seems to me to be simply 
a matter of basic fairness and basic balance in a campa^; when 
you have somebody like your group or Mr. Dolan's group or any- 
body else's group or an individual, such as happened in IlHnois, 
that weighs in heavily. Your commercials, when did they run in 
the campaign? 

Mr. Heckman. They ran throughout the campaign, starting in 
June and running through mid-October, I would say. 

The Chairman. But that was an unusual campaign, was it not? I 
mean, everything was out immediately. More than a year in ad- 
vance, people started swinging away. 

But most of these campaigns, it is within the last month, is it 
not? 

Mr. Heckman. I am not sure which campaigns you are referring 
to, but 1 think the experience of some of the independent expendi- 
tures in 1982 and 1984 is rather enlightening. As I mentioned at 
the end of my testimony, you look at what happened in Maryland. 
There was a considerable amount of negative campaign advertising 
by outside groups done against Senator Sarbanes in Maryland. The 
general consensus is that, far from hurting Senator Sarbanes, it 
helped Senator Sarbanes get reelected. 

My point would be that the voters made the decision there, eind I 
think that the most fair system of all is the system in which the 
voters are allowed to make a choice as to who to elect and who not 
to elect. 

The Chairman. Do you think that your group is effective? 

Mr. Heckman. I think we are effective. I think 

The Chairman. Do you run negative commercials? 

Mr. Heckman. We had in the past, but over the last 4 years we 
have not run any negative TV: no. 

The Chairman. Do you think negative television is effective? 

Mr. Heckman. I think at times it is, but I think it's a misnomer 
to call it negative. I think that ads which talk about the record of 
an incumbent are a very important part of the political dialog and 
I think they are often effective. 

The Chairman. Do you think coming in a campaign and running 
ads by your organization, either for or against the condidate, is ef- 
fective? 

Mr, Heckman. I think at times it is effective. We try to show a 
responsibility toward our donors by not doing it in cases where it 
would not be effective. 

The Chairman. You would not be doing it if you thought that it 
was not effective, would you? 

Mr. Heckman. That is right. 

In the North Carolina example, we did extensive polling in the 
State. We found out that the people of North Carolina cared what 
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Congressman Broyhill thought about the Senate race, and we 
broadcast an endorsement by Congressman Broyhill of Senator 
Helms. I see no reason why that should be restricted or prohibited. 

The Chairman. Let me ask you this. Why should your group be 
able to do that? Why should your group be able to do that, when 
any Joe Blow who wants to contribute to a campaign is limited to 
11.000? 

Mr. Heckman. Well, I agree with your point there. Senator. 

The Chairman. Why should he be able to contribute $5,000 to 
your group and only $1,000 to Senator Helms? 

Mr. Heckman. If the thrust of your point is that the limits are 
ridiculous, I would agree with that. And we have long stated that 
we feel the limits should be amended and eventually lifted entirely. 

The Chairman. We do have a stacked deck now in favor of the 
political action committees, do we not? 

Mr. Heckman. I think we have a stacked deck now in favor of 
incumbents as well. But if you are saying that the committees 

The Chairman. I am not sure about that. But I mean, we cer- 
tainly have one stacked in favor of political action committees as a 
matter of law, do we not? 

Mr. Heckman. If you are saying committees can accept more 
money than candidates, yes. But it is a matter of law that your 
Congress has passed. 

The Chairman. And also because the Supreme Court has decided 
that independent committees can spend anything they want. So 
they have a much easier time raising money than a campaign and 
they can spend anjrthing they want; right? 

Mr. Heckman. But so can a campaign spend anything it wants. 
Senator. 

The Chairman. But a campaign has to go out and raise money in 
a maximum of $1,000 increments. 

Mr. Heckman. But that is a statute that was passed by this Con- 
gress and it could be amended by this Congress, and I do not see 
that amendment in this legislation. 

The Chairman. Well, that might be a good idea. The Commerce 
Committee does not happen to have jurisdiction over that question, 
but that may well be a good idea. 

Do you think the system is good? Maybe you do. I guess that is 
your testimony, that this is just fine, that the dirtier the better, 
just let the fur fly. 

Mr. Heckman. I da not think the system right now. Senator, is 
dirty at all, and it is our feeling that a system in which the voters 
and independent groups have a right and an opportunity under the 
first amendment to freely exchange ideas in what is a very impor- 
tant process, the electoral process, we feel that that system is a 
very good system. 

The Chairman. Well, if that is what you want, then why not let 
the other guy come in and express himself, too? 

Mr. Heckman. I think he should come in and express himself. 
But, as I have tried to point out, when you talk about free response 
time, what you are going to do is restrict the ability of the inde- 
pendent committees to get involved because the stations are not 
going to accept those commercials. 
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The Chairman. Maybe; maybe not. It has not restricted the TV 
stations in running their editorials. I mean, when you consider the 
amount of the revenue for a TV station produced by negative polit- 
ical commercials run by interlopers, it has to be miniscule. 

As a matter of public service, who is to say that they are not 
going to take the position that, all right, you get free response 
time? I do not rule that out. 

Mr. Heckman. 1 am not sure of the point of your comment. 

The Chairman. The point of my comment is that you say it has 
some chilling effect to say that both sides should be heard. I do not 
think that necessarily follows. 

Mr. Heckman. No, we are saying there is a chilling effect when 
Congress tries to decide who has more of a right than someone else 
to speak out in a political campaign. 

The Chairman. We are not saying that at all. We are saying a 
fair chance to respond. Why does that say that there is more of a 
right? 

Mr. Heckman. Well, the way you eire doing that, Senator, is you 
are forcing free response time, and therefore you are restricting 
the ability of independent committees to get involved in these 
races. 

The Chairman. Why? You can do anything you darn well please. 
Just do not pile on. Give the other guy a chance. 

Mr. Heckman. But we will be forced to pay double the cost that 
you pay in your own campaign, is basically your point. 

The Chairman. That is not necessarily my point. 

Mr. Heckman. Do you not feel that is the practical effect? 

The Chairman. You are the witness. But no, I do not. I do not 
rule that out. It seems to me that political campaigns, other than 
North Carolina, do not last forever. 

Mr. Heckman. Thankfully. 

l^e Chairman. The commercials in political campaigns basically 
are run only 2 months out of every 2 years. The total amount of 
television advertising, the total amount of political advertising 
compared to television advertising during that time, even just 
during that 2 months, has to be a tiny fraction. And the total 
amount of negative campaign advertising has to be a miniscule 
fraction. 

I do not think that it is asking too much of people who Eire licens- 
ees of the airwaves to say, all right, we are going to give free time. 
So they take 30 seconds worth of a song off the air and run it. I do 
not think that is asking too much. 

Mr. Heckman. Senator, when we are involved with an independ- 
ent expenditure in a political campaign, we are forced to provide 
mountains and mountains of proof to the broadcasting stations as 
to the validity of the claims made in the various commercials. We 
have found that the stations look for any and all opportunities to 
keep us off the air, simply because they da not v/ant the hassle of 
problems coming from the various campaigns. 

The Chairman. Well, if they do not want you on the air, they 
can just say no, can they not? 

Mr. Heckman. Well, that is true. But oftentimes they obviously 
want to accept the revenue if they are sure of their grounds. But 
they look to dot every "i" and cross every "t." 
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The point I am making is that would become far worse if you 
were telling those broadcast licensees that, if they cross over the 
line into negative advertising or if they present any kind of a com- 
mercial that falls into this bill, they are now going to have to give 
free response time to someone else. 

The Chairman. Mr. Heckman, let me tell you, I have nothing 
against the Fund for a Conservative Majority. I am not trying to do 
anything that is detrimental to you or anything else. But it does 
seem that there are higher values in our society than how much 
mr time you can get out of a TV station. 

Mr. Heckman. Senator, we feel there are much higher values, 
too, and the highest value we would believe is the first amendment 
right to select, unrestricted by you, this committee, or the Con- 
gress, to select who we wish to see in Congress. 

The Chairman. Well, I agree with that. But I think that fairness, 
balance, increasing of information, and allowing a reasonable time 
to respond is in the service of that. 

Well, in any event, thank you very much for being here. You 
have provided good testimony for us and a lot to think about. And I 
especially appreciate the more specific comments that you have on 
the legislation. We will be bearing that in mind. 

Mr. Heckman. Thank you. Senator. 

[The statement follows:] 

Statement op Robert C. Heckman, Fund for a Conservative Majority 

Good morning. Mr. Chairman, members of the Committee and members of the 
panel. My name is Robert C. Heckman and I am the Chairman of Fund for a Con- 
servative Majority, a non-profit, non-membership organization established in 1972 as 
a multi-candidate campaign committee. In addition to providing direct support to 
candidates seeking election to Federal, state and local ofFlcea, Fund for a Conserva- 
tive Majority educates members of the general public on candidates for nomination 
or election to various offices and on issues of significant importance to the electiiral 
process. Since its organization in 1972, Fund for a Conservative Majority, as reflect- 
ed by its expenditures, has become the second largest political action committee in 
the United States. In the 1984 federal elections the organization made $2,187,628.00 
in independent expenditures; over a two year election cycle, we spent close to $5.5 
million. As the second largest and one of the oldest independent political commit- 
tees in the United States, I appreciate this opportunity, on behalf of the Fund for a 
Conservative Majority and its 167,000 supporters, to express our views on the cur- 
rent legislation pending before this committee. Senate bill 1310, entitled "The Qean 
Campaign Act of 1985," 

My testimony shall address a number of problems that we see inherent in the 
Clean Campaign Act of 1985. Those problems are all related to the potential effect 
of this bill; the im practicality and unwieldiness of several of the specific provisions; 
and the generally unconstitutional nature of the act. 

The Clean Campaign Act of 1985 was introduced by Senator John Danforth, ite 
sponsor and Chairman of this Committee, to curtail tlie use of so-called "negative" 
campaign advertising in federal elections. Apparently. Senator Danforth believes 
the legislation is ripe for introduction because, in his words, although "negative 
campaigning has always existed in American politics, . . . the advent of television 
commercials and political action committees has blown it into previously un- 
dreamedHDf proportions." ' 

In the abstract, perhaps the idea of putting an end to "negative" campaigning — a 
style of campaigning that has been equated with "dirty" advertising — has appeal to 
most of us. But as author Richard Weaver pointed out some years ago, "ideas have 
consequences." And the consequences of this legislation are potentially disastrous, 
producing results that none of us would desire. 

1 United Press International, June 17, 1985, 
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Senator Danforth claims the bill does not seek to eliminate or restrict political 
action committee advertisements; that it merely attempts to restore some balance to 
federal campaigns. However, a careful reading of the bill and an analysis of its prac- 
tical limitations in the broadcasting industry reveal that the result would, in fact, 
be the termination of all independent political activity in federal elections. 

The Clean Campaign Act of 1985 would require broadcast licensees to provide free 
response time to federal candidates if any person broadcasts material either endors- 
ing or apposing a candidate for federal office. The term "person" includes an indi- 
vidual, partnership, committee, association, corporation or any other organization or 
group which is not a candidate or an authorized committee of a candidate. The prac- 
tical result of such a restriction is clear: only the candidates themselves or their 
authorized committees will be permitted to broadcast views and opinions on federal 
elections. Why? Because in practice, broadcast licensees would never be willing to 
incur the additional cost of free response time required if anyone else airs an adver- 
tisement. Therefore, broadcast licensees will either refuse to accept such advertise- 
ments from anyone other than candidates and their authorized committees, or will 
require an additional fee to cover the cost of any potential free response time which 
may be triggered as a result of the broadcast. 

The net effect of S. 1310, by its terms and in practice, will be to terminate the 
exercise of any independent political activity because of the unwillingness of broad- 
casters to accept advertisements expressing the views and opinions of those inde- 
pendent from federal candidates. 

The involvement of independent political thought, in whatever form, is essential 
to our democratic society and our electoral process, James Madison, in the Federal- 
ist Papers, talked of the integral function performed by such "factions", and Alexis 
de Tocqueville further lauded their role in rendering the "dangers of liberty" bear- 
able. Independent political committees and other organizations, not associated with 
any particular federal candidate, serve to inform and educate the general public on 
federal elections, candidates and issues. So called "negative campaign advertise- 
ments" by independent political groups often focus the voter's attention on the can- 
didates and generate discussion and inquiry concerning the candidates and the 

If enacted, the Clean Campaign Act of 1985 would constitute a massive erosion of 
the right of free speech, as guaranteed by the First and Fourteenth Amendments to 
our Constitution. It would place restrictions on independent political activity in fed- 
eral elections and effectively extinguish the ability to express independent political 
views, thoughts, or opinions on candidates for public office. 

The right of free speech is a fundamental right on which our society and the elec- 
toral process are based. As stated by the Supreme Court in Buckley v. Valeo, 424 
U,S. 1, 14 (19761 (quoting Rotk v- United States. 354, U.S. 476, 484 (1957)1: 

"Discussion of public issues and debate on the qualification of candidates are inte- 
gral to the operation of the system of government established by our Constitution. 
The First Amendment affords the broadest protection to such political expression in 
order "to assure [the] unfettered interchange of ideas for the bringing about of polit- 
ical and social changes desired by people'." 

The impact of S, 1310 is to restrict this very right protected by our Constitution, 

It is suggested that the Clean Campaign Act of 1985 tends to increase a candi- 
date's accountability in federal campaign advertising by requiring the candidate to 
appear "in person" if he or she intends to refer to an opponent for the same ofTice. 
As stated by Senator Danforth: "the public will see with its own eyes and hear with 
its own ears that candidate, not some anonymous actor or a pretentious voice nar- 
rating a staged scene."' However, what is so magical about the appearance of a can- 
didate that heightens accountability? Doesn't the Senate bill, in essence, result in 
dictating the behavior of candidates during the electoral process? Is the "heightened 
accountability" factor necessary in an advertisement which, for example, merely 
presents the voting record of an incumbent federal candidate? Or which shows that 
incumbent candidate at work? Or which illustrates the results of that incumbent's 
voting record? 

The Clean Campaign Act of 1985 would amend Section 315 of the Federal Commu- 
nications Act, 47 U.S.C. 315. We see a number of practical prrfilems inherent in the 
bill as it is currently drafted. Generally, these involve vagueness in the terminology 
utilized; this vagiieness will ultimately affect the implementation of the bill. 

The first provision of this act would require that, if a federal candidate or an au- 
thorized political committee refers to any other federal candidate in any television 

'Statement ofSeiiBlor Danforth, June IT, 1985. 
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or radio broadcast, such reference must be made in person by the candidate. If such 

reference is not made in person, the broadcast licensee is required to grant the fed- 
eral candidate referred to an opportunity to respond, free of charge. 

Implementation of this provision is triggered by a "utilization of broadcasting sta- 
tion" for the purposes defined above. Yet that very term, "utilization of broadcaat- 
ing station" is not defined in the new bill. Perhaps it refers to the term "use" which 
is currently in the existing communications act. However, such "use" does not in- 
clude appearances by a l^ally qualified candidate on any broadcast which is a 
newscast, news interview, news documentary or coverage of on the spot news. 
Recent FCC rulings also exempt broadcast debates between political candidates and 
broadcast press conferences held by candidates. Are these activities also exempt 
from the term "utilization of broadcasting station" in this new bill? 

The bill also requires the candidate to make the reference "in person" to prevent 
the broadcast licensee from being required to grant free response time. However, 
the term "in person" is not defined. Does the term require visuBl appearance or. as 
indicated in past interpretations of the term, is a voice sufficient if it is clearly iden- 
tifiable with a particular federal candidate? Also, if the advertisement is a combined 
ad for a particular group of candidates, does the mere appearance of one constitute 
"in person" sufficiently to protect the broadcast licensee. Once again we face the 
problem of whether there are any exemptions from this provision; such as debate, 
panel discussion, news interview or news conference. 

Additionally, the Senate bill requires "free response time" if a federal candidate 
refers to another candidate for that office. Does "refer" include the mere mention of 
his opponent's name or does it include a comment which clearly identifies the 
person in question? Must the reference be derogatory in nature to trigger the right 
to "free response time" or is any reference sufficient? Once again, there are not 
standards or parameters with which to determine whether "reference" to another 
candidate results in "free response time." Also, who makes the decision on whether 
a reference is made, the broadcast licensee? If so. can he now preview all political 
advertisements, including those tendered to him by candidate committees, to deter- 
mine in advance whether "free response time" would be required and. if so, can he 
now censor out the offending passages as a condition to access? 

The "in person" reference to another federal candidate can be made "directly or 
indirectly" and result in triggering the requirement of free response time. We face 
the same problems of who makes the decision as to whether there in fact was such a 
"direct or indirect" reference made. Does the broadcast licensee? It would seem ap- 
propriate since they are responsible for providing the free response time if the pro- 
vision is triggered. 

However, this results in a burden being placed on broadcast licensees not only to 
screen all boadcast advertisements for federal candidates but also to judge and 
"censor" such advertisements to insure they will not be liable for free response time 
to other federal candidates. Apparently, broadcast licensees will be permitted to 
censor advertisements, since no language is included in the bill preventing such a 
right. In any event, the Federal Communications Commission will ultimately be in- 
undated with requests for rulings by broadcast licensees. 

If the free response time provision is triggered, the broadcast licensee must pro- 
vide to the candidate to which reference was made the opportunity to respond with- 
out charge. How must the licensee convey the opportunity? Does the candidate re- 
ferred to have to come forward or does the licensee have to contact the candidate? 
Also, is the federal candidate limited to responding to the reference made or can he 
use the broadcast time in any manner? 

The second provision of the Clean Campaign Act of 1985 is directed at independ- 
ent political activity. In summary the bill provides that if an^ licensee permits an 
individual, corporation or committee to broadcast material which either endorses or 
opposes a federal candidate, the licensee shall provide to any federal candidate op- 
posing the endorsed candidate or the candidate so opposed the opportunity to utilize 
the broadcasting station free of charge. 

A number of the same problems inherent in the first provision appear in the 
second provision in terms of the vagueness of the language and its practical imple- 
mentation in the broadcasting industry and political arena. Additionally, the term 
"broadcast material" is included in the second provision without definition and 
without consideration of potential exemptions from the generally accepted defini- 
tion. Does such "broadcast material" include editorial endorsements, newsclipe. etc.? 

T^e moet far-reaching effect of the provision is its application to any broadcast in 
which a federal candidate is either "endorsed or opposed." Once again, neither term 
is defined in the Act to give broadcast licensees or independent political activists an 
idea of what, if any, broadcasts fall outside the parameters of the provision. For ex- 
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ample, suppose an organization broadcasted an advertisement which merely pre- 
sented the voting record of a federal candidate, or offered an advertisement present- 
ing a full and fair exposition of the facts concerning a federal candidate, or present- 
ed an advertisement of visuals without any editorial comments which might be in- 
terpreted as an endorsement of or in opposition to a federal candidate. Furthermore, 
BUppoee I, as a representative of Fund for a Conservative Majority, were to appear 
as a guest on the "Today" show and were to express my organization's support for 
Senator Danforth. Would that trigger free response time on the "Today" show by all 
of Senator Danforth's opponents? How would these be considered under the second 
provision of the Clean Campaign Act of 19S5 and who would make the decision as to 
whether an advertisement endorses or opposes a federal candidate? The Federal 
Communications Commission or the individual broadcast licensees? 

The purpose of this act, as mentioned earlier, is apparently to curtail the use of 
"negative' campaign advertising. But the very provisions of the act itself would 
create an unwieldy and perhaps chaotic system of control upon advertising done by 
and about candidates for political office. 

Up to this point. I have attempted to state the case for the unconstitutional 
nature of the proposed act, and have stressed the impractical nature of S. 1310. 
However, the case against enactment of this legislation can also be made by simply 
looking at the types of advertising that will be curtailed if it is enacted , , , and the 
consequences of such a curtailment. 

On September 22, Paul Taylor of the Washington Post examined this assault on 
so-called "negative" advertisements in an article entitled, "Dump on Your Oppo- 
nent; Negative Campaign Ads Are as American as Don Bickles." States Taylor: 
"Attack ads are, for better or worse, the very dialogue of modern political cam- 
paigns. They are the pla(% where the issues are joined, where images are shaped 
and reshaped, where appeals are boiled down to their essence." 

Indeed, the public record of an incumbent federal candidate and his responsive- 
ness or lack thereof to his constitutents is one of the few sources of unbiased materi- 
al available to the general public with which to judge candidates for federal office. 
Advertisements which utilize such information as appears in the Congressional 
Record or other public documents are merely making such information more readily 
available by means of broadcasting. 

More importantly, the consequences of the "Clean Campaigii Act" will be to serve 
as a means for further protecting the reelection capabilities of incumbents. As 
Barry Lynn, legislative counsel for the American Civil Liberties Union, recently 
stat^, Most incumbents do not want to ever acknowledge the existence of chal- 
lei^ers. much less refer to them in their advertising. However, challengers invari- 
ably dislike the incumbent's record and want to expose what they think is wrong 
with it. yet that is precisely the kind of message triis bill will make broadcasters 
reluctant to air." 

Several yeara ago, the liberal Americans for Democratic Action estimated that an 
incumbent House member has close to $500,000 in Government services that he can 
utilize in affecting his reelection. Congressional Quarterly, in a June 1983 article, 
"Campaign Reform No Boon to Challengers", put it this way: 

"Sooner or later, campaign finance reformers will need to confront an issue that 
lurks behind every change in election spending laws proposed so far: the complaint 
that reform will simply work to the advantage of congressional incumbents. Al- 
ready, some 95 percent of the membera of the House are reelected every two years. 
This act would, as its consequence, actually strengthen the hands of incumbents by 
restricting the ability of challenges to crttically attack the record of an incum- 
bent." 

Finally, the Clean Campaign Act of 1985 would serve to curtail and perhaps elimi- 
nate the participation of independent committees in the political process. Perhaps 
there is no potential consequence of the act more obnoxious than this one. By what 
divine right could Congress deem that it is only appropriate for candidates and their 
opponents to speak out on matters so critical to the American people as the election 
<n the very Members of Congress? Founding Father James Madison surely foresaw 
the potential for such problems when, in the Federalist Papers, he noted that the 
"occasional reflation of the election process, by Congress, would be "improper." 
As mentioned. Members of Congress have enormous advantages in running for re- 
election; we should not allow one of those advantages to be the ability of Congress to 
restrict who can and cannot comment on the records and abilities of each individual 
Member. 

This last issue — the ability of independent forces, be they individuals or commit- 
tees to participate in the electoral process — is a particularly important one for our 
committee, since we are such an independent vehicle and have spoken out during 
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campaigns on a consistent basis. For close to five years, we fought an attempt by the 
Federal Ejection Commisnon to curtail our ability, and the ability of our donors, to 
express their feelings on presidential campaigns through the vehicle of independent 
expenditures. The restrictive efforts of the Federal Election CommiBsion were finaj- 
ly and decisively rejected by the U.S. Supreme Court in a 7-2 ruling handed down 
this past March (Federal Election CommisBion. et al. v. F\ind for a Conservative Ma- 
jority et al., 84 L. Ed. 2d 455. 1985). In part, the Court, in its March decision, pointed 
out that allowing independent presentation of views, but shrouding them in impossi- 
ble restrictions, "Is much like allowing a speaker in a public lull to express his 
views while denying him the use of an amplifying system. 

It is our contention that the same principle applies here. The restrictions, in prac- 
ticality, and the confusion produced by this act will undoubtedly have the effect of 
rendering independent committees and individuals working outside of ofRcial cam- 

Cign committees unable to participate in the political process. The net result would 
a less informed, less educated, voter. 

There is no right more critical to the continuation of a free, open, and democratic 
system than the right of the voters to freely select their representatives to Congreos. 
Restrictions and regulations of the kind proposed here would make it all the more 
difficult for the voters to exercise that right. Instead of prohibiting political action 
and hampering the ability of voters to decide for themselves what candidates are 
worthwhile and worthy of election or reelection, we suggest that we try a novel ap- 
proach; an approach that worked well in this country for two full centuries. Let the 
voters themselves regulate the system by accepting or rejecting so-called "negative" 
advertising at will; accepting it, as they apparently did in a Kentucky Senate race 
this past election cycle, or rejecting it, as they apparently did in Maryland. Let the 
voters decide. Isn't that what democracy is all about? 

[The following infonnation was subsequently received for the 
record:] 

p Senator Holunca and the Answers 



Equal Time Rule has been tested and both have been found to be constitutional, i . 
have profound misgivings with regard to them. It is our strong feeling that any such 
restrictions do injustice to the intent of the first amendment. 

Question 2. Do you believe any changes are needed to the Fairness Doctrine and 
the Equal Time Rule? 

Answer. It is our feeling that the most productive approach to changing the Fair- 
ness Doctrine and the Equal Time Rule would be to phase both out over a period of 
time. However, specific changes should be made immediately. The most pre^ng 
would con'cern the distressing application of the Fairness Doctrine to campaign ads 
by independent groups. The Fairness Doctrine should not be used as a substitute for 
the E^ual Time Rule simply because the individual or group running the spot in 
question is not a candidate or part of an official campaign committee. 

Question 3. When you enter a campaign, how much of the entire amount you 
expend is devoted to airing broadcast spots? 

Answer. When PCM is involved in an "independent expenditure", we spend a 
great deal of our resources on airing broadcast spots. Although that percentage 
varies from campaign to campaign, in 19&4, for instance, we spent close to 40 per- 
cent of our $460,000 independent expenditure for Jesse Helms on broadcasting TV 

Question 4- Do you ever have difficulty in buving broadcast air time? 

Answer. Independent committees such as the Fund for a Conservative Majority 
often have difficulty in buying broadcast air time. It should be noted that the rights 
that FCM and other independent committees, as well as independent candidates, 
have under the law are not the same as the rights of the major party candidates. 
Specifically, the lack of a right of access often allows television stations to censor or 
reject independent ads at will. 

We do not necessarily advocate that the right of access be extended to all inde- 
pendent groups as this could perhaps prove impractical. But we do advocate that 
independent groups and committees should be treated the same as major party can- 
didates. The Constitution was never meant to safeguard only the rights of political 
candidates to spesk out on issues of national importance; all groups, individuals, 
and committees should have equal rights in that area. 
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Question 5. What rate do you generally pay for broadcast air time? Have you ever 
believed broadcasteri were forcing you to pay unduly high rates? 

Anawer. Broadcast stations generally charge FCM and other independent commit- 
tees the maximum rate for all time. We have often been forced to pay unduly high 
rates for such time. The cause of such rates is generally the fact that we have no 
legally established right of access combined with the apparent conviction of the 
broadcast station that we have no alternative in terms of using their air time. 

Question 6. What is the duration of most of your broadcast spots? Why do you buy 
this duration? 

Answer. Most FCtA broadcast spots have been 30 second TV spots. We make most 
of our TV spots in 30 second increments because it is much easier to buy 30 second 
spots than other kinds. However, during the 1984 Presidential campaign, one of our 
most effective pro-Reagan independent expenditure TV spots was a 90 second TV 

Question 7. Do you consider negative advertisements more eflective than support- 
ing messages in influencing voters? Why so? Have you tested voter reaction to back 
up this conclusion? 

Answer, The Fund for a Conservative Majority runs exclusively positive TV ad- 
vertisements. However, we do believe that so-called "negative ' advertisements 
should be afforded the same rights as any and all positive advertisements. The effec- 
tivenees of a particular TV spot does not depend upon whether it is positive or nega- 
tive, but rather upon the message enclosed within the spot. 

C^iestion S. When you run a broadcast spot, how do you identify your group? How 
much time do you devote to this identification? 

Answer. The Fund for a Conservative Majority is identified as a sponsor of all 
spots which we run. 

[Whereupon, at 11:54 a.ni., the committee was adjourned.] 
[The following information was subsequently received for the 
record:] 

Statement of the American Association of Advertising Agencies 

This statement is respectively submitted by the American Association of Advertis- 
ing Agencies, the national trade association representing the advertising agency 
business. This association includes within its membership more than 675 advertising 
agencies nationwide, who place more than 75 percent of all advertising placed 
through agencies in this country. 

The members of this association share with the sponsors of this bill a great con- 
cern with the quality of the advertising presented by candidates for office during 
political campaigns. That concern relates to the effect on public attitudes toward 
our political system and toward advertising which is generated by political advertis- 
ing — a form of advertising which is subject neither to the same governmental rules 
and regulations as other advertising nor to the stringent self-regulation imposed on 
the industry by the media and by its own systems and procedures. 

The association applauds the basic concept that any candidate who seeks to attack 
his or her opponent should do so in person rather than through any third party or 
through some audio/visual concept or device. We believe, however, that to legislate 
the provision of free response time by the broadcaster to the opposition candidate is 
a step that is both undesirable and impractical. We also believe that to legislate free 
response time when an independent advertisement is placed by a Political Action 
Committee or an individual is equally undesirable and impractical. 

Such legislation is undesirable and impractical from a First Amendment stand- 
point, for by mandating "free response time" it would restrict the rights of broad- 
casters and tend to prevent citizens from subjecting candidates to a close scrutiny of 
their positions on issues. We know from experience that free response time does not 
in fact bring additional voices to the marketplace of ideas but, instead, closes down 
the marketplace to all sides on a given issue. (Such experience is cited extensively 
in the Federal Communications Commission's General Notice of Inquiry on the 
Fairness Doctrine; it lists 45 examples of the "chilling" effect that free response 
time has had on free speech. In such instances, expenence has shown, the broad- 
caster, anticipating the large quantities of free air time that he may be required to 
provide to all parties concerned over a controversial issue, refuses to carry advertis- 
ing on the issue in the first place.) 

Conclusion: We share the concern over negative broadcast advertising by political 
candidates, but we cannot agree that mandated free response time is legal or desira- 
ble under the First Amendment, as it would restrict the rights of broadcasters; nor 
can we agree that it is practical, as it would have a "chilling" effect on the broad- 
cast of issue-oriented advertising. 
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